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The use of email and other electronic forms of communication are ubiquitous in our society today. However, the
conveniences these modern technologies offer also carry
certain risks. While email, instant messaging and texts are
certainly fast, they lack many of the formalities inherent with
more traditional written mediums. When read in a vacuum,
a poor attempt at humor or sarcastic aside can appear to take
on a much more sinister meaning. Because email has become
a regular part of our daily lives, it can be a rich source of
evidence when conflicts arise and those conflicts lead to trial
litigation. As a wise law professor once said, never write in an
email something that you would not be comfortable seeing
enlarged on a video screen and read aloud in a courtroom.1

Attorneys for one of the world’s largest law firms, DLA
Piper, learned this lesson when emails surfaced in the midst of
a civil dispute with a former client over more than $600,000
in past-due legal bills.2 The former client countersued and
offered internal firm emails that had been produced in discovery as evidence of a “sweeping practice of overbilling.” An
attorney wrote in one email, “I hear we are already 200k over
Andrew Weiner
our estimate—that’s Team DLA Piper!” Another wrote, “[n]ow
Vince has random people working full time on random research projects in standard ‘churn that bill baby!’ mode,” adding “[t]hat bill shall know no limits.”3
In a statement from DLA Piper, the firm said that “[t]he emails were in fact an
offensive and inexcusable effort at humor, but in no way reflect actual excessive
billing.”4 The firm reportedly settled the matter, but these damaging emails demonstrate how the informal nature of email correspondence can lead to serious
civil liability.
More recently, internal emails between former members and executives of
Dewey & Leboeuf, a now bankrupt law firm formerly headquartered in New York
City, provided key evidence to support an indictment charging them with dozens
of counts of larceny and securities fraud.5 The four men charged include three
attorneys, and the firm’s chief financial officer. In at least one of these emails,
they “used the phrase ‘cooking the books’ to describe what they were doing to
mislead the firm’s lenders and creditors in setting the stage for a $150 million
debt offering.”6 A handful of other former employees have since pleaded guilty in
connection with the alleged accounting fraud scheme, but the four men believed
to be at the center of the case continue to assert their innocence.7 In response

to the prosecutor’s claim that the men used “accounting gimmicks and fraud to cheat banks and investors,” defense counsel
said that they “lacked criminal intent and the necessary understanding of ‘complicated accounting rules and regulations’
required to be guilty.”8 Whether this case ultimately goes to
trial remains to be seen; however, the defendants would almost
certainly seek to admit other email evidence in their defense
to put these seemingly damning emails into context and to
support their claim of innocence.
The purpose for which an email is offered at trial can have
a major impact on whether the court will receive it into evidence. Admission of a party opponent’s email correspondence
presents little difficulty.9 For example, plaintiff’s counsel could
easily have an email written by a company executive, describing his efforts to obtain funding through the use of allegedly
false or misleading earnings reports, admitted against the executive in a fraud case. If instead defense counsel sought to offer
a follow-up email written by that same executive, suggesting
his belief that the earnings reports were accurate and negating the necessary showing of intent, it would likely trigger an
objection on the basis of the so-called “self-serving” hearsay
rule. Though sometimes used as a catch-all objection, “selfserving” is a proper objection only to a statement that purports
to come in as a declaration against penal interest.10 Because
the admission of statements under this particular exception
does not extend to non-self-inculpatory statements that were
made along with or collateral to self-inculpatory statements,
the follow-up email described in the example above may be
excluded if offered pursuant to this exception.11 Yet, there
is no independent hearsay rule that self-serving evidence is
inadmissible.12 It could be said that all evidence offered by a
party is self-serving in some respect—the self-serving nature
of evidence is generally deemed only a matter of weight for
the fact-finder to consider.13 Nevertheless, a party who seeks
admission of his or her own email correspondence may face a
difficult challenge.
This article is meant as a guide to assist practitioners in
navigating the rules of evidence and identifying bases on
which to successfully admit a client’s own email evidence
when it may be helpful to their client’s case. This article highlights just a few key evidentiary provisions that may serve as
means for utilizing this potential source of beneficial evidence
at trial.

Back to Basics
The difference between hearsay and prophecy is often one of
sequence. Hearsay often turns out to have been prophecy.
– Hubert H. Humphrey
The exclusion of hearsay from admission at trial is one
of the oldest and most fundamental rules of evidence. Outof-court statements, both oral and written, are generally
inadmissible if offered for their truth.14 The reason for their
exclusion is that hearsay statements are generally considered
to be untrustworthy.15 Yet, it has been said that the many
exceptions essentially swallow the rule. And it is within these
exceptions that practitioners must usually operate when seeking to admit a client’s own beneficial or exculpatory email
evidence.
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First, however, it is vital to determine the purpose for
which the email is being offered into evidence. Out-of-court
statements offered for things other than their truth are not
subject to exclusion as hearsay. For example, an email that
describes matters discussed during a particular meeting or
event would be admissible as circumstantial evidence that
the meeting or event took place. Other non-hearsay uses may
include establishing the email’s effect on its recipient or merely
that the email was sent or received by a particular party on a
particular day.
Assuming instead that text of an email is being offered
for its truth, counsel would need to identify a hearsay exception through which to admit it.16 For emails generated in the
course of operating a business, one possibility is for admission
as a business record. Alternatively, an email may be offered
as evidence of the declarant’s state of mind. The state-ofmind exception may be particularly useful in a criminal
case for challenging whether a defendant had the necessary
criminal intent; however, it carries with it certain limitations. Depending on the circumstances, an email may also be
admissible once opposing counsel “opens the door,” as a prior
consistent statement, or pursuant to the rule of completeness.
Ultimately, helpful emails should be analyzed carefully and
not overlooked merely because they appear to be inadmissible
hearsay evidence.

Business as Usual
Information technology and business are becoming inextricably
interwoven. I don’t think anybody can talk meaningfully about one
without talking about the other. – Bill Gates
The use of email and other digital communication has
become standard practice in the business world. It would
appear to be common sense that workplace email communications naturally fit within the business records exception of the
hearsay rule. That assumption would, however, be incorrect.
While the hearsay exception for records of a regularly conducted activity has been held to encompass business emails
in certain circumstances, the exception has not been held to
apply to all email correspondence made in the regular course
of business.
At its core, the business records exception allows for admission of records made (1) at or near the time of the act or event
described in the record by someone with personal knowledge
of the act or event, (2) in the regular course of business, and
(3) as a regular part of the recorded activity.17 Routine recordkeeping activities such as monthly inventory reports or daily
sales logs are examples of records that fall squarely within the
exception.18 An important rationale for their admissibility is
the assumption that records containing information needed for
the efficient operation of a business are intrinsically accurate
and trustworthy.19 Email has not historically satisfied this test.
In Monotype Corp. PLC v. International Typeface Corp., the
Ninth Circuit affirmed the trial court’s exclusion of an email
sent by an employee to his superior, which according to the
proponent of the evidence was kept in the regular course of
business.20 In its opinion, the court distinguished the email
from a bookkeeper’s monthly inventory records and held that
the use of email was not a similarly systematic business activ-
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ity.21 Moreover, the fact that an employee has the routine
practice of drafting an email to memorialize regular daily activities may not be sufficient for admissibility.22
Of course, a lot has changed in the twenty years since the
Ninth Circuit decision in Monotype Corp. PLC. Recognizing,
however, that the practice of generating and systematically
retaining email varies considerably from business to business, courts have not taken the position that all emails are
admissible business records. In Rogers v. Oregon Trail Electric
Consumers Cooperative, Inc., an Oregon district court judge
recently adopted a test articulated by the Louisiana district
court in a case arising from the Deepwater Horizon oil spill.23
Under this test, the proponent must establish, in addition to
the other requirements noted above, that the email was sent
or received pursuant to a policy or business duty to report or
record the information within the email.24 Applying this test,
the court denied admission of emails memorializing disciplinary actions at issue in the case. The court emphasized the
informal nature of email correspondence and distinguished it
from more formal disciplinary memoranda which carry a stronger presumption of accuracy and reliability.25 Yet, there has
been some movement toward the admission of emails under
the business records exception.26 In Volterra Semiconductor
Corp. v. Primarion, Inc., for example, a California district court
admitted an email, which included technical guidelines for a
“flip chip technology” at issue in the case; without providing a
detailed analysis, the court merely explains that the proponent
of the email established the necessary foundation for admissibility at trial.27
It is important to note that the opponent of email evidence
offered under the business records exception may still successfully prevent its admission by showing that the source of
the email or the circumstances of its creation indicate a lack
of trustworthiness.28 For example, correspondence created in
anticipation of litigation or containing errors or omissions
revealed by reference to other admissible evidence may be
deemed untrustworthy.29 Its self-serving content is, however,
not a sole basis for exclusion. Thus, the business records exception can potentially provide a means for admission of helpful
email evidence. Once the proponent establishes that the email
satisfies the business records exception’s foundational requirements and withstands challenges to trustworthiness—it can be
used at trial for any purpose.

What’s on Your Mind?
In words are seen the state of mind and character and disposition of
the speaker. – Plutarch
Email evidence can also be offered to establish a declarant’s
then-existing state of mind.30 Admission of hearsay evidence
under Rule 803(3) requires a showing that the declarant’s
state of mind is relevant, that the hearsay statement was made
close in time to the thoughts or feelings expressed, and that
there was little time for reflection.31 Out-of-court statements
describing a declarant’s “intent, plan, motive, design, (or)
mental feeling” are all admissible hearsay.32 The state-of-mind
exception rests in part on the notion that there is no greater
authority on a person’s thoughts and feelings than the person
who experienced them.33 In some cases, such evidence proLitigation journal	

vides the best source of information to dispute an opponent’s
version of events or circumstantial evidence of a party’s intent.
Because jurors evaluate all evidence within the framework of a
story or narrative to reach conclusions about the facts in a case
and to ultimately decide “what happened,” there is tremendous value in being able to present state-of-mind evidence.34
There is a compelling argument that fair and objective outcomes are more likely when fact-finders have full access to
competing narratives and can test which best fits the evidence
presented.35
Admissibility of statements offered under Rule 803(3) is,
however, restricted in several important ways. The rule expressly
excludes admission of a “statement of memory or belief to prove
the fact remembered or believed.”36 Thus, a statement that
reflects what the declarant would have done had past circumstances been different or one that recalls the defendant’s state of
mind during an earlier event would be inadmissible.37 In Wilson
v. Wilson, for example, the court excluded a party’s out-of-court
statement that she would have divorced her former husband
if she had known about his allegedly unauthorized transfers of
assets to a revocable living trust.38 Further, an expression of a
person’s state of mind that suggests forward-looking intent may
be admissible to prove that the person later acted in accordance
with the statement, but it would not be admissible if offered
to support backwards-looking inferences about past actions
or events.39 The defendant in United States v. Miller came up
against this limitation when he unsuccessfully tried to admit
his own statement as evidence of his earlier state of mind.40
Approximately two hours after making a confession to federal
agents, he told another agent that he was uncertain whether
or not he had admitted to unlawful conduct during his earlier
interview. He sought to offer this later statement at trial as evidence of his fatigue and confusion from being questioned and
to support an argument that his prior admission was unreliable.
The court excluded the statement, holding that the passage
of time was too great between his statement of confusion and
his earlier admission. The gap in time gave the defendant an
opportunity to fabricate his explanation, creating a risk that it
misrepresented his state of mind at the time he made his earlier
admission.41
Because statements offered to establish a party’s own state
of mind are intrinsically self-serving, they also carry added
suspicion regarding trustworthiness. The rule itself is silent
on this point, but courts have split on whether statements
that otherwise fit the exception should be excluded based on
concerns over the declarant’s candor.42 In United States v. Di
Maria, the Second Circuit held that courts cannot exclude a
statement that fits within the state-of-mind exception on the
basis that it is self-serving. The defendant in Di Maria sought
to admit a statement he made to law enforcement at time of
his arrest to establish his belief that cigarettes in his possession
were bootleg rather than stolen. The court disregarded the
government’s contention that the defendant’s statement was
“an absolutely classic false exculpatory statement,” explaining
that its truth or falsity was for the jury to decide. It concluded
that admission of the defendant’s statement was particularly
important, however suspect it may be, “when the Government
is relying on the presumption of guilty knowledge arising from
a defendant’s possession of the fruits of a crime recently after
its commission.”43
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The Second Circuit’s reasoning in Di Maria has not been
universally adopted. In United States v. Cianci, for example,
the First Circuit affirmed exclusion of the defendant’s taped
statements offered pursuant to Rule 803(3) based in part on
an apparent lack of trustworthiness.44 The defendant, former
Mayor of Providence, Rhode Island, had been charged with
more than three dozen counts related to an alleged public
corruption scandal. During the course of the investigation,
the defendant spoke to an undercover agent posing as a businessman who had contacted him to request a city contract.
Referring the agent to another person in his administration,
the defendant stated that “[n]o one will ask you for a thing”
and “[if] anybody does . . . I’ll . . . have him arrested.”45 The
defendant argued that his statements, made during the period
of time the charged conduct allegedly took place, reflected
his state of mind and were admissible to prove his intolerance
for corruption and his lack of criminal intent. The trial court
excluded the statements, concluding that they applied at least
in part to past acts of the defendant’s administration and were
“to a large extent ‘self-serving’ attempts to cover tracks already
made.”46 The court’s finding that the statements were not
wholly contemporaneous with the conduct at issue was central to its determination that the statements were unreliable
and should be excluded. In affirming the decision, the appellate court notes that “[s]uch observations are well-established
grounds for non-admission.”47
Because email is such a prevalent form of communication
in our world today, it can be a great resource for establishing
an individual’s intent or for challenging circumstantial evidence of a culpable state of mind. Even with the limitations
imposed on admissibility pursuant to Rule 803(3), email correspondence may offer a means for explaining a client’s actions
and for helping jurors construct a narrative that supports a
more favorable theory of the case.

Point Counterpoint
Every truth has two sides; it is as well to look at both, before we
commit ourselves to either. – Aesop
The exceptions described above allow for the affirmative presentation of email evidence, but evidence entered by
an opposing party can also provide a trigger for admission of
otherwise inadmissible hearsay. A party may, for example,
introduce prior consistent statements to rebut cross examination that suggests the witness is providing false or misleading
testimony.48 Alternatively, admission of a written or recorded
statement by one party may allow for introduction by an
opposing party of another part of the same statement or
another written or recorded statement “that in fairness ought
to be considered at the same time.”49 When damaging email
evidence is offered by an adverse party, these rules can provide
effective means for giving the fact-finder a fuller picture and
putting harmful evidence into context.
The first of these is Rule 801(d)(1)(B), which allows for
admission of prior consistent statements. It applies when a
witness is impeached on cross examination, raising questions
about the credibility of their testimony. Counsel can then offer
evidence regarding out-of-court statements made prior to the
time that the supposed motive to lie arose to corroborate the
4

witness’s in-court testimony.50 Importantly, the foundational
requirements that the witness is first impeached by an express
or implied charge of recent fabrication or improper motive
and that the prior statement was made before the existence
of the motive to fabricate are strictly applied.51 When these
situations do arise, emails can provide powerful documentary
evidence that not only restores a key witness’s credibility but
also puts before the fact-finder evidence that may not otherwise be admissible.
Beneficial email evidence may also be admitted pursuant
to the “opened door” rationale.52 Though often confused with
Rule 801(d)(1)(B), it is a separate but related doctrine that
allows a party to introduce an entire out-of-court statement
once an adversary introduces only a portion for purpose of
impeachment.53 This doctrine applies to both written and oral
out-of-court statements offered as evidence at trial. Thus, for
a witness impeached with a prior inconsistent statement, it
is sufficient that the reminder of the document or statement
from which the impeachment evidence was drawn has “significant probative force bearing on credibility apart from mere
repetition” and “place[s] the inconsistencies . . . in a broader
context, demonstrating that the inconsistencies were a minor
part of an otherwise consistent account.”54 Unlike Rule
801(d)(1)(B), however, the witness need not be impeached
“by an express or implied charge of recent fabrication or
improper motive.”55 Thus, an entire email chain may be
admissible if an opposing party uses only a portion for an
impeachment purpose, thereby creating a misimpression
regarding its significance.56 An “opposing party may not pick
and choose among prior statements to create an appearance
of conflict and then object when this appearance is rebutted
by means of a fuller version of the same prior statements.”57
Of course, only the remaining portion of the statement that
clarifies or provides necessary context for the portion used
for impeachment is admissible pursuant to the opened door
rationale. Any other portion would only be admissible if it fit
within another exception or if relevant for a purpose other
than to prove the matter asserted.58
One final method for responding to an opponent who
enters only a portion of an email into evidence is through the
principle of completeness.59 Admissibility pursuant to the principle of completeness is based on the “misleading impression
created by taking matters out of context [and] the inadequacy
of repair work when delayed to a point later in the trial.”60
“When one party has made use of a portion of a document,
such that misunderstanding or distortion can be averted only
through presentation of another portion, the material required
for completeness is ipso facto relevant . . . .”61 This rule functions similarly to the opened door rationale but differs in a
few important ways. First, it is not limited to evidence offered
for purposes of impeachment. Second, it can only be used for
admission of written or recorded statements—a difference that
does not affect admissibility of email evidence. Finally, courts
will not generally admit evidence pursuant to the principle of
completeness if it is otherwise inadmissible hearsay.62 However,
there is some authority to suggest that this limitation should
not be strictly applied.63 As the court in United States v. Sutton
explains, “[the principle of completeness] can adequately fulfill
its function only by permitting the admission of some other-
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wise inadmissible evidence when the court finds in fairness
that the proffered evidence should be considered contemporaneously.”64
Only through careful analysis of an opponent’s exhibits,
and a deep understanding of how they fit into the case as a
whole, can counsel take full advantage of these exceptions to
the hearsay rule. It is not enough to prepare only one’s own
presentation of evidence and witnesses. Counsel must also
know what to expect from the opposition. By fully preparing,
counsel can avoid missing an opportunity for getting helpful
and otherwise inadmissible email evidence into jurors’ hands
and putting what may be construed as harmful evidence into a
favorable context.

Conclusion
Because of the steady rise in the use of email and other
electronic correspondence in our society, email evidence is
becoming increasingly prevalent in the world of litigation. Trial
counsel must devote considerable time and resources reviewing this data and analyzing its potential uses at trial. Getting an
early start on what can be a monumental amount of information
is essential, and identifying key email evidence is only the first
step. When faced with a client’s embarrassing or harmful emails,
it can be particularly important to analyze and understand how
the client’s helpful email evidence may be admissible to place it
into context. A firm grasp of the rules that apply to email evidence is vital for preparing a successful case and overcoming the
so-called “self-serving” hearsay objection.
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“Winning Their Hearts”
Dennis P. Rawlinson, Miller Nash Graham & Dunn LLP
Many believe that Cicero was one of the
finest trial lawyers who ever lived. Cicero
published six principles of persuasion, the
first and foremost of which recognized the
need to “move the mind and the heart” of
the person or of the audience that you are
trying to persuade. In other words, in order
to persuade, you need to provide not only
logic (appealing to the mind) but also emoDennis Rawlinson
tion (appealing to the heart). Your call to
action should be both reasonable and emotionally compelling.
So how does one move the hearts of judges? Of a panel of
arbiters? Of 14 jurors, including 2 alternates?

1. Verbal Analogy
We know as trial lawyers that one of our objectives is
to boil down our case into a simple theme and to be able
to explain our case in a single sentence. This is a skill that
requires practice, energy, and thoughtfulness. For example,
Michael Tigar (who defended Terry Nichols in the federally
prosecuted Oklahoma bombing case) summed up his defense of
Nichols in a single sentence:
“Terry Nichols was building a life, not a bomb.”
Tigar’s skill in creating a simple theme that was easy to remember may have had a lot to do with Terry Nichols’s receiving a
life sentence rather than death like his coconspirator, Timothy
McVey.
The masters, however, encourage us not only to reduce our
case into a simple theme and explain our client’s position in a
single sentence but to reduce it to a verbal analogy. A verbal
analogy is simply explaining our case using a simple, everyday occurrence that everyone can understand. The masters
not only make the verbal analogy understandable but often
enhance it with an “emotional anchor.” This can be done by
using poetry or an excerpt from literature, history, or the Bible.
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For whatever reason, when we explain our case in terms of a
verbal analogy that strikes a chord of familiarity through the
use of a recognizable excerpt from literature, it creates a subliminal emotional impact.

of sugar, make the defendant’s liability obvious, undeniable, and unavoidable.”

For instance:

Visual analogies can also be created by simple physical items that are available in a courtroom. For instance, in
a recent case, defendants argued that their clients met the
standard of care if the water-resistant barrier on the exterior
surfaces of the building exposed to bad weather was 99 percent complete. After all (it was argued), the construction had
occurred in a small bedroom community where subcontractors
are held to a lower standard.

• “You never know how sweet the water is until the well
goes dry.” (A possible verbal analogy for a personal-injury
case.)

A simple styrofoam cup can demonstrate the error of such
an argument by way of visual analogy. Take a pencil and poke
a hole in the styrofoam cup. Then argue:

The best trial lawyers realize that they can achieve Cicero’s
objective of moving the mind and the heart of the fact-finder
by not only creating a logically compelling case but summarizing it with a verbal analogy from literature that makes it
memorable and compelling.

• “A man’s word is his bond.” (A possible verbal analogy
for a breach-of-contract case.)
• “When the feeding bin is empty, horses begin biting each
other.” (A possible verbal analogy for a plaintiff against
cross-claiming defendants.)
The best trial lawyers often regularly read great literature
(poetry, proverbs, and famous quotations), equipping them,
through the magic of a verbal analogy, to move not only the
minds but also the hearts of those whom they are attempting
to persuade.

2. Visual Analogy
An equally powerful means of emotional persuasion is the
visual analogy: a simple word picture or demonstration showing that the logic you have applied to the evidence applies to
the physics of everyday life and is consistent with common
sense and experience.
A visual analogy can be created by a word picture drawn
from experience as a youngster.
“When I was a kid, I used to like to make peanut
butter and sugar sandwiches for myself. I’d take a fresh
piece of white Wonder Bread. I’d dig a butter knife deep
into the soft goo of the peanut butter, spread the peanut
butter on the bread, and then sprinkle it with sugar.
“By the time my mother got home, I had eaten
the sandwich. I had put everything away. And yet she
always knew when I’d had a peanut butter and sugar
sandwich. How did
she know?
“As a youngster, I never could figure out how she
knew. Today, I realize that it was the sugar granules. Try
as I might to be careful, I would inevitably spill some
sugar granules on the counter or on the floor. Those few
granules made my activity just as obvious as if I had left
the bread, knife, peanut butter jar, and sugar bowl on
the counter.
“The evidence in this case is applied in the same
way. The defendant did not sign a letter saying that he
was guilty. The defendant did not come before you and
admit that he had caused damage and should be liable.
But the circumstantial evidence, just like the granules
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“Defendants claim that the standard of care in placing building paper on buildings in this rural community
is to use it on 99 percent of the exterior walls. Stop and
think about that.
“This is not a game of horseshoes. Close doesn’t
count; it isn’t enough.
“Take, for instance, this simple styrofoam cup. I
poke a small hole in it with a pointed end of a pencil.
It is now not only 99 percent complete but probably
99.9 percent complete. And yet, what’s going to happen
when I fill the cup with water?
“The standard of care cannot be ‘if the job is 99 percent done, it is good enough.’ Just like the styrofoam
cup, defendants’ arguments don’t hold water.”
Visual analogies can also be used to impeach a witness
based on time or distance. Often, when testifying about how
much time went by before an accident occurred, witnesses
exaggerate or miscalculate how long “20 seconds can be.” A
skillful trial lawyer can demonstrate how long 20 seconds can
be by simply forcing the jury to listen and sit still in silence
for 20 seconds. In the courtroom, 20 seconds of silence can
seem like an eternity.

3. Observations
Most of us went to good law schools, worked hard, and got
good grades. Our backgrounds arm us to come up with logically persuasive arguments for trial.
But the masters realize, as Cicero did, that logic needs to
be combined with emotion to reach the highest level of persuasion. Verbal analogies and visual analogies are powerful
tools in reaching this level. Consider creating an inventory of
proverbs, poems, and quotations to use as verbal analogies in
your cases. Consider whether your case or some aspect of it can
be reduced to a common, everyday experience that you can
share with the jury through a demonstration or word picture.
In my experience, those who succeed stand out from the
rest of us.
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When Is an Appraisal
Provision in a Contract an
“Arbitration Agreement?”
By Scott Seidman, Tonkon Torp LLP
and Molly Honoré, Markowitz Herbold PC

Scott Seidman

Jane Q. Lawyer represents a closelyheld business called Tech Corp. Tech Corp
has a dispute with its 40% equity owner,
Programmer. Programmer is no longer
happy at Tech Corp because she feels unappreciated and wants to be bought out.
Programmer acquired her stock in Tech
Corp under a Stock Purchase Agreement
that included an Oregon choice of law provision. Tech Corp is amenable to buying
out Programmer and parting ways, but Tech
Corp and Programmer dispute the value of
the company and the price at which Tech
Corp would have to buy back Programmer’s
stock.

Jane anticipated such a dispute and
included a useful provision in the Stock
Purchase Agreement: the parties must
submit any valuation issue to a named valuation expert before either party can file suit
under the agreement. However, while Jane
Molly Honoré
is gathering relevant documents for the
valuation expert, Tech Corp calls Jane in
confusion, telling her Programmer has just served Tech Corp
with a complaint for breach of the Stock Purchase Agreement.
Jane calls You, her trusted litigator and friend, for advice. Jane
asks You the following questions:
1) Can Tech Corp stay the litigation and compel 		
Programmer to submit the valuation issue to the named
valuation expert?
2) If yes to Question 1, and Programmer disputes the valuation expert’s conclusions, what standards will a court
apply to Programmer’s objections?
Your answers hinge on whether the valuation provision is
an “arbitration agreement” under the Federal Arbitration Act.
If the FAA applies, Tech Corp has means beyond ordinary
contract law to force Programmer to submit to the valuation.
The FAA allows Tech Corp to move the state court to
compel arbitration, which Programmer may avoid only by
showing that the valuation provision was induced by fraud or
is unconscionable. The FAA also imposes narrow standards of
review for determining whether Programmer must respect the
arbitration proceedings and therefore be bound by the arbitration award, requiring proof that the arbitrator exceeded his
contractual powers, was corrupt, or refused to hear necessary
evidence.
In short, if the valuation is an arbitration agreement under
the FAA, the valuation will be compelled and the results will
8

be untouchable. If the valuation is not an arbitration agreement, then whether the valuation is compelled or enforced is
much less certain.
How will a court determine whether the valuation provision is an arbitration agreement? It depends. The FAA does
not define “arbitration agreement,” so the courts must fashion
their own definition. The federal circuits have failed to come
to an agreement and are currently fractured in at least two
ways. First, the circuits dispute whether federal common law
or state law definitions of “arbitration agreement” apply, even
when the parties include a choice of law provision in their
contract specifying a particular state’s law. Second, the circuits
applying federal common law disagree on the scope of the federal common law definition. This article provides an overview
of these two circuit splits and highlights different definitions of
arbitration agreements under federal and state law.
Ultimately, practitioners should be aware that even when
parties choose a specific state’s law to apply to their contract,
federal courts may disregard that contractual provision in favor
of applying unpredictable federal standards under the FAA.

What Law Applies?
Even though Tech Corp and Programmer included an
Oregon choice of law provision in their contract, whether the
court will apply the Oregon state law definition of “arbitration
agreement” to interpret the valuation provision depends on
the circuit. Although the Fifth Circuit and probably the Ninth
Circuit will apply the law of the state chosen by the parties,
the majority of circuits will apply federal common law instead.

Minority Approach: State Law Applies
The Fifth and Ninth Circuits look to relevant state law to
define “arbitration” to the extent it does not conflict with the
objectives of the FAA. For example, in Portland General Electric
Co. v. U.S. Bank Trust National Association, the Ninth Circuit
applied Oregon law to decide whether an appraisal provision fell
within the FAA. 218 F.3d 1085, 1086 (2000). The court determined that Oregon courts have expressly held that appraisals are
not governed by Oregon’s arbitration statute, and therefore the
FAA should not apply to the parties’ contract. Id. at 1090–91
(citing Shepard & Morse Lumber Co. v. Collins, 198 Or. 290,
256 P.2d 500, 502–03 (1953); Budget Rent-A-Car v. Todd Inv.
Co., 43 Or.App. 519, 603 P.2d 1199, 1201–02 & n. 4 (1979)).
Based on a similar analysis, the Fifth Circuit relied on Texas law
to hold that an insurance appraisal was not an arbitration and
therefore was not governed by the FAA. Hartford Lloyd’s Ins.
Co. v. Teachworth, 898 F.2d 1058, 1603 (1990).
In contrast with Oregon and Texas law, California’s statute
defining “agreement” expressly includes “valuations, appraisals
and similar proceedings.” Cal. Civ. Proc. Code § 1280(a). The
Ninth Circuit therefore applied the FAA to an appraisal procedure arising out of a partnership agreement with a California
choice of law provision. Wasyl, Inc. v. First Boston Corp., 813
F.2d 1579, 1580–81 (1987).
These state law variations are central to negotiations on
choice of law provisions in contracts that may be litigated in
the Fifth or Ninth Circuit. These circuits will, at least for now,
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preserve the parties’ freedom of contract by deferring to the
state law chosen by the parties.

Chairperson

Majority Approach: Federal Common
Law Applies
Unlike the Fifth and Ninth Circuits, the majority of circuits apply federal common law definitions of “arbitration
agreement,” ostensibly out of a goal to promote nationwide
uniformity under the FAA.
The Second Circuit explained that reasoning recently
in Bakoss v. Certain Underwriters at Lloyd’s of London Issuing
Certificate No. 0510135, 707 F.3d 140 (2d Cir. 2013), cert.
denied, 134 S.Ct. 155 (2013). The court acknowledged the
circuit split, but decided that applying federal common law
is consistent with congressional intent to create a uniform
national arbitration policy. Citing to cases from the First,
Sixth and Tenth Circuits, the court determined that Congress
passed the FAA to preempt state law attempts to undermine arbitration agreements. Looking to state law would be
“counter-intuitive” when Congress has declared such a need
for national uniformity. Id. at 143–44. The court also noted
that unless the federal statute plainly indicates that state law
defines a statutory term, federal standards should be applied. Id.
at 143.
The circuit majority may not be correct in its interpretation of the congressional intent behind the FAA, or in its
preemption analysis. The United States Supreme Court has
stated that the FAA was not intended to preempt all state
law regarding arbitration; instead, the FAA should only preempt state arbitration law when it “stands as an obstacle to
the accomplishment and execution of the full purposes and
objectives of Congress.” Volt Information Sciences, Inc. v. Bd.
of Trustees of the Leland Stanford Junior Univ., 489 U.S. 468,
577 (1988). Broad state-law definitions—like California’s—
certainly do not frustrate any federal policy of promoting
arbitration.
Despite these cracks in the majority’s argument, most courts
currently use federal common law to define arbitration agreements, and that is unlikely to change. The Supreme Court
refused to address the circuit split by denying certiorari in
Bakoss. Furthermore, there are signs the Ninth Circuit may
soon be joining with the majority. In his concurring opinion
in Portland General Electric Co., Judge Tashima criticized the
circuit’s deference to state law because it caused the FAA to be
applied differently in each state. He instead expressed a desire
to join the other circuits and define arbitration as a matter of
federal common law.

What is the Federal Common Law Definition?
Most courts throughout the country will therefore apply a
federal common law definition to Tech Corp and Programmer’s
valuation provision to determine whether it is an arbitration
agreement falling under the FAA. Assuming that definition
is broader than Oregon law, can Tech Corp expect a uniform result in any circuit other than the Fifth or Ninth? Not
exactly. Although the justification for adopting federal common law over state law is to further nationwide uniformity
under the FAA, the circuits following this approach have not
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agreed on a federal definition of “arbitration.” Instead, they
have adopted one of two different standards:
1) The Second, Third, Fourth and Tenth Circuits ask
whether the process contemplated by the putative
arbitration clause will realistically settle a dispute when
viewed in light of reasonable commercial expectations.
2) The First, Sixth and Eleventh Circuits examine the
procedures to be used in the putative arbitration on a
case-by-case basis to determine whether they resemble
“classic arbitration,” characterized by “an independent
adjudicator, substantive standards . . . and an opportunity for each side to present its case.”

The Settlement-Based Definition
The settlement approach comes from an influential opinion
by Judge Jack Weinstein of the Eastern District of New York
in AMF Inc. v. Brunswick Corp., 621 F.Supp. 456 (E.D.N.Y.
1985). Judge Weinstein determined that a provision requiring the parties to submit any controversy to a third party for
a non-binding advisory opinion was an arbitration agreement
under the FAA. Although the advisory opinion would not
require an adversary proceeding between the parties with submission of evidence and cross-examination of witnesses, the
court reasoned those elements were not essential to arbitration. Instead, arbitration is a “creature of contract,” and once
the parties submit a dispute for a decision by a third party, they
have agreed to arbitration. Id. at 460.
The court relied on language in section 2 of the FAA:
A written provision in . . . a contract evidencing
a transaction involving commerce to settle by arbitration a controversy thereafter arising out of such
contract or transaction, or the refusal to perform the
whole or any part thereof . . . shall be valid, irrevocable, and enforceable, save upon such grounds as
exist at law or in equity for the revocation of any
contract.
Id. at 459 (citing 9 U.S.C. § 2) (emphasis added). Interpreting
that statutory language, the court decided that the issue is
“whether a controversy would be settled by the process set
forth in the [parties’] agreement.” Id.
Courts have not agreed on what types of contract provisions
will sufficiently settle a parties’ dispute in order for the provision
to be deemed an “arbitration agreement.” The courts are split on
appraisals: the Tenth Circuit said an appraisal did not “definitively settle” the dispute and therefore was not “arbitration,” Salt
Lake Tribune Publ’g Co., LLC v. Mgmt. Planning, Inc., 390 F.3d
684, 690 (10th Cir. 2004); whereas in Bakoss, the trial court reasoned that appraisals will qualify as “arbitration” so long as they
settle “a controversy,” 2011 WL 4529668, *6 (E.D.N.Y. Sept.
27, 2011).
Courts also disagree on when non-binding decisions qualify
as “arbitration.” The appraisal provision in Salt Lake Tribune
was non-binding because the parties could use the average of
their own numbers instead of the third-party appraisal. The
court reasoned that because the parties were not bound by
the third-party’s decision, the appraisal provision did not
settle the dispute sufficiently to be an arbitration agreement.
10

390 F.3d at 689–90. In AMF, by contrast, the court determined
a non-binding advisory opinion would almost certainly resolve
the parties’ dispute, so it could constitute an arbitration agreement. 621 F.Supp. at 460.
At least one commentator has noted that inquiring into the
likelihood of settlement through non-binding processes will
always be speculative, and therefore inconsistently applied:
“There is [ ] no legal guarantee of a resolution – only varying
levels of expectation and hopefulness.”

The Classic Arbitration Definition
Rejecting the amorphous “likely to settle” approach, the
First, Sixth and Eleventh Circuits use the “classic arbitration”
approach. They consider whether the process in the agreement
“resembles classic arbitration,” characterized by “an independent adjudicator, substantive standards and an opportunity for
each side to present its case.”
Unlike the settlement-based definition, non-binding processes and mediations usually do not come under the classic
arbitration definition. The classic arbitration definition is also
consistent with many state laws, which make reference to decisions by a neutral third party based on evidence and testimony
provided by the disputants.
Under the classic arbitration definition, a valuation proceeding could constitute arbitration, but only if it had the
hallmark attributes of arbitration, including a neutral adjudicator applying substantive standards, and giving both parties a
fair opportunity to present evidence and argue their case.

Conclusion
Given the varying definitions and approaches taken among
the Circuits, it is difficult in advance to determine whether a
court will apply the FAA to valuation provisions in contracts,
particularly if the contract has the potential to be adjudicated
in several different jurisdictions. If the FAA does apply, a state
or federal court can stay the litigation and compel the valuation proceedings. The valuation will be extremely difficult to
avoid in any subsequent judicial proceedings, because of the
FAA’s highly deferential standard of review. If the FAA does
not apply, the parties may be limited to using state contract
law to compel and enforce the valuation, and the judicial deference paid to the valuation will be far more subject to debate,
particularly focusing on the words of the valuation provision.
There are therefore no easy answers to Jane Q. Lawyer’s
questions. Your answers will depend on the jurisdiction and
the specific terms of the valuation provision.
Endnotes
1. 9 U.S.C. § 4.
2. 9 U.S.C. § 10(a).
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See Fit Tech, 374 F.3d at 7; see also Evanston Ins. Co., 683 F.3d at 693;
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Avoiding Pyrrhic Victories,
Risks in Joining Legal and
Equitable Claims in Contract
Cases
By Steve Berman, Stoll Berne
Lawsuits involving breaches of contract
often include claims for both legal and equitable relief. When employers sue departing
employees for breach of a non-solicitation
agreement, the employers commonly seek
damages relating to solicitations that have
Steve Berman
occurred and to enjoin future solicitations.
In a partnership dispute, one partner might
demand damages for the other partner’s violation of the partnership agreement and an injunction to prevent the other
partner from depleting partnership resources. In a breach of
a sales agreement, the buyer may seek damages for the seller’s
failure to provide unique goods and specific performance to
require the seller to provide those goods in the future.
Parties frequently allege legal and equitable claims without
giving much thought as to whether they need both, or how
the legal and equitable claims may impact one another if the
case goes to trial. While a party may believe that the threat
of the relief demanded in an equitable claim provides a tactical advantage, the equitable claims may detract from the case
or impact the ultimate effect of the jury’s verdict. During a
recent multi-week trial regarding a contract dispute, I learned
first-hand how a party’s equitable claims can affect that party’s
breach of contract claim for damages. Based in part on that
experience, this article addresses some practical and legal
considerations that may arise when taking both legal and equitable claims to trial in a breach of contract case.
I will use a hypothetical dispute regarding the sale of goods.
ToyCo makes stuffed animals. SupplyCo supplies ToyCo with a
special non-flammable, non-toxic fabric, and SupplyCo is the
only company that produces this kind of fabric. The parties
have a ten year written agreement that requires SupplyCo to
sell its specialty fabric to ToyCo. Certain terms in the contract
Litigation journal	

could be clearer, including the annual price adjustments. The
contract has a prevailing party attorneys’ fees provision. After
a few years, a dispute arises between ToyCo and SupplyCo
regarding the pricing provision of the parties’ contract.
SupplyCo asserts that it has been underpaid, and cuts off its
supply to ToyCo.
ToyCo determines it has claims for: damages arising out of
SupplyCo’s breach of contract; specific performance or equitable relief, requiring SupplyCo to fulfill its obligations; and,
a declaratory judgment, to determine the meaning of the disputed terms of the supply agreement.
ToyCo’s first obstacle in obtaining equitable relief is the
burden of proof. It is more difficult to prove an entitlement to
equitable relief than an entitlement to damages. For a breach
of contract claim, the burden of proof is “preponderance of
the evidence.” W.D. Miller Construction Co. v. Donald M.
Drake Co., 221 Or 249, 270 (1960). In contrast, the burden of
proof for obtaining the “extraordinary remedy” of mandatory
injunctive relief is clear and convincing evidence. Knight v.
Nyara, 240 Or App 586, 597 (2011). Similarly, a claim “for
specific performance must be proved by clear and convincing
evidence.” Beaty v. Oppedyk, 212 Or App 615, 621 (2007). In
other words, ToyCo must meet a lower burden to obtain damages than to obtain equitable relief.
Equitable claims face further hurdles that do not arise in
breach of contract claims. Orders compelling a party to take
specific action are highly disfavored. “Mandatory injunctions
are but rarely issued and should be issued only in extreme
cases and where the right to such relief is clear.” Levasseur v.
Armon, 240 Or App 250, 258 (2010) (citation and internal
quotation marks omitted).  To obtain an injunction compelling specific action, the party seeking relief must establish
“great necessity” and demonstrate an “appreciable threat of
continuing harm.” Levasseur, 240 Or App at 259 (citations
and internal quotation marks omitted).
ToyCo may feel buoyed in its pursuit of equitable relief by
Uniform Commercial Code (“UCC”) section 2-716 (ORS
72.7160), which provides that in sales of goods, a buyer may
obtain specific performance if the seller’s goods are unique.
UCC 2-716 was adopted for the purpose of clarifying that
specific performance is available in cases involving the sales
of goods, and is not limited to property transactions. See UCC
2-716, Official Comment 1 (Section 2-716 “seeks to further a
more liberal attitude than some courts have shown in connection with specific performance on contracts of sale”). However,
section 2-716 only clarifies that specific performance is available in disputes involving sales of goods. Section 2-716 does
not supplant the common law standards a party must meet to
obtain a specific performance. Specific performance remains
an “extraordinary remedy” available under very limited circumstances. Voin v. Szabo, 139 Or App 590, 596 (1996). Even
worse for ToyCo, any equitable relief that requires long term,
ongoing involvement by the court weighs heavily against
a court’s awarding equitable relief. See, e.g., McDonough v.
Southern Or. Mining Co., 177 Or 136, 150 (1945) (court
may decline specific performance where the demanded relief
“requires a continuous series of acts over an extended period”);
Natural Resources Defense Counsel, Inc. v. U.S. E.P.A, 966 F2d
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1292, 1300 (9th Cir 1992) (“[i]njunctive relief may be inappropriate where it requires constant supervision”).
The unclear terms in the parties’ agreement further weigh
against equitable relief. Specific performance may be awarded
only where the alleged agreement is clear and without ambiguity. “To be entitled to specific performance, a contract must
be definite in all material respects, with nothing left for future
negotiation.” Booras v. Uyeda, 295 Or 181, 191 (1983) (citation omitted). Specific performance is “not possible” when
“the agreement itself [is] not specific enough to serve as the
foundation of a specific decree.” Booras, 295 Or at 194 (citation omitted). See also Genset v. John Glenn Corp., 298 Or
723, 747 (1985) (rejecting as “at least unfortunate” earlier
Supreme Court opinions which indicated that courts could “fill
gaps”). When “[t]he course of dealings between the parties,
both before and after the drafting of the [contract], demonstrates that the [contract] did not address certain substantive
concerns,” specific performance is unavailable. Miller v. Ogden,
134 Or App 589, 594 (1995), affirmed, 325 Or 248 (1997).
While courts may be disinclined to resolve ambiguous
contract terms in equitable claims for specific performance,
a factfinder is able to decide the intent of the parties as to
ambiguous terms when deciding a contract claim for damages. Under well-settled Oregon law, the court first determines
whether a disputed contract term is ambiguous. Yogman v.
Parrott, 325 Or 358, 361 (1997). “A contract provision is
ambiguous if it has no definite significance or if it is capable
of more than one sensible and reasonable interpretation.”
Deerfield Commodities, Ltd. v. Nerco, Inc., 72 Or App 305, 317,
review denied, 299 Or 314 (1985). If a court determines that a
disputed contractual term is clear, the provision is construed by
the court as a matter of law. Yogman, 325 Or at 361. However,
if the court concludes that the meaning of a term is unclear,
that term is presented as a question of fact for the jury to
decide. Deerfield Commodities, 72 Or App at 317. The Uniform
Civil Jury Instructions set forth a list of factors jurors must
consider when interpreting an ambiguous contract term. Those
factors include pre-contract discussions, the parties’ conduct
both before and after the contract was entered, and business
customs within the industry. See UCJI 65.17A & UCJI 65.17B
(jury instructions regarding ambiguous contract terms).
There is a lack of reported case law on whether a contract
term that fails to meet the “definiteness” requirement for
specific performance necessarily is “ambiguous” and can be
interpreted by a jury in a breach of contract case. However, the
two formulations appear to be counterparts of one another. In
other words, if a court determines that a contract term is too
vague for specific performance, then the meaning and import
of the term should be determined by a jury in a breach of contract claim for damages. ToyCo may well have an easier time
convincing a jury (by a preponderance of the evidence) than
a court (by clear and convincing evidence) that the disputed
terms should be interpreted in ToyCo’s favor.
ToyCo may be able to leverage its claim for declaratory
relief regarding the disputed contract terms by asking the jury
– not the court – to resolve that claim. Having a jury decide
the terms of a contract is an underused strategy in Oregon.
The right to a jury trial “entitles a civil litigant to a jury trial
12

on disputed issues of fact material to the application of contract terms.” Farmers Ins. Co. of Oregon v. Munson, 127 Or
App 413, 419 (1994). The Declaratory Judgment Act provides
that a party seeking declaratory relief has the right to have
issues of fact determined “in the same manner as issues of fact
are tried and determined in other actions at law * * *.” ORS
28.090. That right extends to claims for declaratory relief. See,
e.g., Farmers Ins. Co., 127 Or App at 419 (1994) (“[t]he fact
that this action was a complaint for declaratory relief does not
alter the right to a jury trial”). Thus, at trial, ToyCo could ask
the jury to determine the meaning of the ambiguous terms in
the contract.
However, a jury’s finding in ToyCo’s favor on ToyCo’s claim
for declaratory relief regarding interpretation of the disputed
terms of the parties’ agreement may not buttress ToyCo’s claim
for equitable relief. Oregon law is unclear as to when, if ever, a
trial court may disregard a jury’s verdict when legal claims are
tried to a jury and overlapping equitable claims are tried to a
court in the same case at the same time. In Sasser v. DeLorme,
56 Or App 630 (1982), the plaintiff alleged three claims. The
first two claims, for conversion and money had and received,
were tried to a jury. The third claim, for an accounting, was
tried to the court in the same proceeding. The jury found for
the defendants on the legal claims, and the court found for the
defendant on the accounting claim. The plaintiff appealed,
and argued in part that the court erred by adopting the jury’s
findings as part of the court’s findings in the equitable accounting claim. The Court of Appeals rejected that argument. It
reasoned:
“The central issue in all three claims for relief was
whether the protected person had made a gift to the
defendant and the scope of any such gift. . . . The right
of defendant to use the funds was therefore determined
in the two law actions. Equity cannot disregard the determination in the law action of the legal rights of the parties to
funds involved in the accounting.”
Sasser, 56 Or App at 634 (emphasis added). Accordingly,
Sasser appears to stand for the proposition that if overlapping
legal and equitable claims are tried simultaneously, and a jury
makes factual determinations in its verdict, the court must
accept those determinations when addressing the equitable
claims.
In Westwood Corp., Developers and Contractors v. Bowen,
108 Or App 310 (1991), the Court of Appeals dodged its
holding in Sasser. In Westwood, the plaintiff sought to foreclose a construction lien (for $945,000) and damages for
the defendants’ alleged breach of contract; the defendant
brought a counterclaim for damages for the plaintiff’s alleged
breach of contract. The lien foreclosure claim was tried to the
court and the breach of contract claims simultaneously were
tried to the jury. The jury found for defendant and awarded
defendant $903,280 in damages against plaintiff. The court,
however, found for the plaintiff on the foreclosure claim; the
court further determined that the defendant’s damages for the
plaintiff’s breach of contract were only $48,000, rather than
the $903,280 awarded by the jury. The judgment entered by
the trial court included a net judgment for plaintiff of $41,720
($945,000 less $903,280) on the breach of contract claim
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and counterclaim and a foreclosure judgment for plaintiff of
$897,000 ($945,000 less $48,000).
The defendant appealed. The defendant assigned error to
the trial court’s entry of a foreclosure judgment in an amount
that reflected the trial court’s finding on damages rather than
the jury’s. Westwood, 108 Or App at 313-314. The Court of
Appeals affirmed. The Court of Appeals reasoned that the lien
foreclosure claim was a creature of statute, wholly independent from the defendants’ breach of contract counterclaim.
As the Court of Appeals explained, “when both are properly
presented, lien foreclosure issues and contract issues are triable
to different factfinders, and neither’s findings bind the other.”
Id. at 317. The Court of Appeals asserted that Sasser was inapplicable.
“Unlike Sasser, this is not a situation in which the
subject matter of the equitable claim is eliminated
by the disposition of the law claims; rather, this case
required findings on the same subject in the two separate
contexts, both of which could serve as an independent
occasion for a remedy.”
Id. at 318.
The Court of Appeals’ efforts to distinguish Sasser seem
to fall short. In Sasser, as in Westwood Corp., the legal and
equitable claims provided independent bases for remedies. In
Sasser, the jury’s verdict resolved the factual issue common to
the legal and equitable claims of whether the defendant’s use
of disputed funds was a gift. In Westwood Corp., the jury determined a factual issue – the amount of damages – that was the
same issue resolved by the court in the statutory foreclosure
claim. For a time, it seemed that Westwood Corp. created at
least an exception in lien foreclosure cases to the rule set forth
in Sasser.
More recently, however, the Court of Appeals has shown an
inclination to extend Westwood Corp. to all cases where multiple claims are tried simultaneously. In Westwood Construction
Co. v. Hallmark Inns & Resorts, Inc., 182 Or App 624, 631-632
(2002), review denied, 335 Or 42 (2002), the Court of Appeals
explained its decision in Westwood Corp. as, when “correctly
understood,” to “stand[] only for the proposition that issue
preclusion does not bar relitigation of an issue common to
separate claims when those claims are litigated as part of a single
action or lawsuit.” And, in Minihan v. Stiglich, 258 Or App 839
(2013), the Court of Appeals went out of its way to emphasize
that a court may determine the same fact differently in different claims in the same case.
In Minihan, after a bench trial that determined the plaintiff’s claims for trespass and ejectment, the court subsequently
granted the plaintiff summary judgment on his quiet title
claim. The court reasoned that claim preclusion applied due
to the court’s determination of factual issues on the trespass
and ejectment claims. The defendant challenged the trial
court’s holding of claim preclusion. The Court of Appeals cited
the holding in Westwood Construction Co. that “issue preclusion does not bar relitigation of an issue common to separate
claims when those claims are litigated as part of a single action or
lawsuit.” See Minihan, 258 Or App at 855 (quoting Westwood
Construction Co.). However, because the defendant did not
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raise the issue on appeal, the Court of Appeals declined to
address it. In Minihan, the court made a deliberate detour to
highlight for litigants that a court is not bound by its own
determination of fact in a different claim in the same case.
Neither Westwood Construction Co. nor Minihan involved a
court’s re-evaluation of a question of fact determined by a jury.
But, both cases rely on the analysis in Westwood Corp., where
the trial court did disregard the jury’s verdict.
Two additional issues bear mention. There is a prevailing
party attorneys’ fees provision in the ToyCo-SupplyCo agreement. Under Oregon law, the court is required to determine
the prevailing party on each claim. ORS 20.077. The court
cannot weigh the total outcome in the case, but rather must
do a claim by claim analysis. Robert Camel Contracting, Inc. v.
Krautscheid, 205 Or App 498, 502-505 (2006). Thus, if the jury
finds that SupplyCo breached the agreement, but the court
determined that ToyCo had not proven its claim for specific
performance, ToyCo would be the prevailing party on the
contract claim, and SupplyCo would be the prevailing party
on the equitable claim. ToyCo could win its breach of contract
case and still be responsible for paying some of SupplyCo’s
attorneys’ fees.
ToyCo also might consider moving for immediate injunctive relief, an equitable remedy. Because SupplyCo is the sole
supplier of the fabric, ToyCo would seek an order requiring
SupplyCo to continue to supply ToyCo. In order to obtain a
TRO or a preliminary injunction, ToyCo must establish that
“there is not an adequate remedy at law.” Bates v. Department
of Motor Vehicles, 30 Or App 791, 793 (1977). ToyCo is facing
business losses, which may well be calculable claims at law.
Moreover, ToyCo may be unable to make a clear showing to a
judge that it is “entitled to relief demanded in” its complaint,
see ORCP 79 A (setting forth that standard for obtaining
equitable relief). See also, Giftango, LLC v. Rosenberg, 925 F
Supp2d 1128, 1138 (D Or 2013) (party seeking preliminary
injunction must make a “clear showing” that it is “likely to
succeed on the merits”). The material term of the contract
ToyCo seeks to enforce is unclear, and a judge may well conclude that ToyCo’s likelihood of prevailing on its specific
performance claim is limited. Despite the fact that a court may
have the authority to re-evaluate its prior legal determinations,
ToyCo would face an uphill battle after losing a motion for a
temporary restraining order.
In sum, there are no easy answers for a party contemplating
both legal and equitable claims. The extra burdens in proving
an equitable claim and the ability of a judge deciding equitable
claims to disregard the jury’s findings on the claims at law are
key considerations. In many instances, a party may best be
served by forgoing more difficult equitable claims, and thereby
reduce the potential for complication at trial and a Pyrrhic
victory.
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Preparing, And Responding
To, The Rule 30(b)(6) Notice
By David B. Markowitz and Joseph L. Franco,
Markowitz Herbold PC
The Rule 30(b)(6) deposition is the
process by which a litigant may obtain testimony from a corporation or other business
entity, by requiring it to designate one or
more persons who will testify on its behalf.
Fed. R. Civ. P. 30(b)(6). The popularity of
this discovery device has increased significantly over the last decade as more lawyers
have come to appreciate its unique benefits.
David B. Markowitz
For example, the testimony of a
30(b)(6) witness is binding upon the company, regardless of the designee’s personal
knowledge or relationship to the company.
Great Am. Ins. Co. of N.Y. v. Vegas Const.
Co., 251 F.R.D. 534, 538 (D. Nev. 2008).
The designee must be prepared with all
information reasonably available to the
company on the topics specified in the
deposition notice. Bd. of Tr. of the Leland
Joseph L. Franco
Stanford Junior Univ. v. Tyco Int’l Ltd., 253
F.R.D. 524, 526 (C.D. Cal. 2008) (holding
that Rule 30(b)(6) requires the designee to review all matters
known or reasonably available to the corporation in preparation for the deposition). Further, sanctions are frequently
imposed if a witness has been inadequately prepared. Most
frequently these sanctions are monetary, but may also take
the form of evidence preclusion. Great Am. Ins. Co. of N.Y.,
at 542-543 (discussing the range of typical sanctions); Elan
Microelectronics Corp. v. Pixcir Microelectronics Co. Ltd., 2013
WL 4101811, *8-9 (D. Nev. Aug. 13, 2013) (ordering preclusion of evidence as a sanction for having failed to adequately
prepare a Rule 30(b)(6) deponent).
With binding testimony, an obligation to thoroughly prepare, and sanctions readily available to redress a failure in
preparation – it is hardly a surprise that the use of 30(b)(6)
depositions is on the rise. Yet, the ability to take advantage
of these benefits hinges upon the existence of a proper Rule
30(b)(6) notice. A deficient notice will often trigger a motion
for protective order, but even if it does not, it can give the
deponent an argument that its otherwise shoddy preparation
was adequate given the lack of clarity in the notice. This
article discusses considerations in properly drafting, as well as
responding to, a Rule 30(b)(6) notice.

I. Considerations in Drafting the Rule 30(b)(6)
Notice
A. Topics Must Be Described with “Reasonable
Particularity”
Rule 30(b)(6) provides that the noticing party “must
describe with reasonable particularity the matters for examina14

tion.” Fed. R. Civ. P. 30(b)(6). While the question whether a
particular topic has been stated with “reasonable particularity” will depend on the facts of each case, many courts have
more generally interpreted the phrase to mean “painstaking
specificity.” Prokosch v. Catalina Lighting, Inc., 193 F.R.D. 633,
638 (D. Minn. 2000) (“[T]he requesting party must take care
to designate, with painstaking specificity, the particular subject
areas that are intended to be questioned, and that are relevant
to the issues in dispute.”); accord Whiting v. Hogan, 2013 WL
1047012, *11 (D. Ariz. March 14, 2013). While there is not
one, clear description of what courts mean by “painstaking
specificity,” the plain meaning of the phrase makes clear that it
requires much more than a general description.
In addition to definitional refinements like “painstaking
specificity,” courts have provided examples of particular pitfalls to avoid. The most fundamental of these is: “Where…
the defendant cannot identify the outer limits of the areas of
inquiry noticed, compliant designation is not feasible.” Reed v.
Bennett, 193 F.R.D. 689, 692 (D. Kan. 2000). In other words,
if the lawyer and deponent in good faith cannot determine
how much preparation is enough, the notice is defective.
Accordingly, a notice must avoid phrases such as “including
but not limited to.” Id. Such a topic would put the corporation
to the impossible task of preparing for an open-ended, and theoretically infinite subject. Where possible, the 30(b)(6) notice
should also “be limited to a relevant time period, geographic
scope, and [be] related to claims” that are at issue in the case.
Young v. United Parcel Serv. of Am., Inc., 2010 WL 1346423,
*9 (D. Md. Mar. 30, 2010).
The above authorities make clear that it is better to err on
the side of greater specificity when preparing a Rule 30(b)(6)
notice. This is particularly so because there is no set limit for
30(b)(6) topics. In one recent case, a district court permitted
50 topics:
“At first blush, the number of topics raises the question
of whether the notices are unduly burdensome. Upon
closer examination, the large number of topics results
from the fact that Plaintiff was quite specific in her topic
descriptions. Plaintiff could have grouped them into a
smaller number of topics while still meeting her duty
under Rule 30(b)(6) to describe the areas of testimony
with reasonable particularity. The deposition notices are
not unduly burdensome, oppressive or harassing based
on the number of identified topic areas.”
Tamburri v. SunTrust Mortg. Inc., 2013 WL 1616106, at *2
(N.D. Cal. April 15, 2013). Courts frequently allow 30 or
more topics. See e.g. Krasney v. Nationwide Mut. Ins. Co., 2007
WL 4365677, *4 (D. Conn. Dec. 11, 2007) (upholding 35 of
40 topics).
There are far more benefits than detriments to articulating your 30(b)(6) topics with a high degree of specificity.
For instance, in Tamburri, the court held that a notice with
50 topics was not unreasonable, in part, because of the great
specificity of the topics. Highly specific topics will also deny
any refuge to an unprepared witness. There will be no legitimate argument that the topic was ambiguous, so when the
unprepared witness cannot answer, sanctions of some kind will
be more likely.
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B. Issue One 30(b)(6) Notice per Business Entity
It is a common mistake for a lawyer issuing a 30(b)(6)
notice to assume that because there is no limit on the number
of topics, there is also no limit on the number of times you can
notice and take the deposition of a corporation. That is not
so. The “one bite at the apple” rule applies to Rule 30(b)(6)
depositions.
Several courts have considered whether Rule 30(a)(2)(A)(ii),
which requires leave of court before taking a deposition of the
same person twice, applies with the same force to corporate
deponents. Several courts have held that the “one bite at the
apple” rule applies to corporations just as it does to natural
persons.
“The policy against permitting a second deposition of an
already-deposed deponent is equally applicable to depositions of individuals and organizations. Taking serial
depositions of a single corporation may be as costly and
burdensome, if not more so, as serial depositions of an
individual. In both cases, each new deposition requires
the deponent to spend time preparing for the deposition,
traveling to the deposition, and providing testimony. In
addition, allowing for serial depositions, whether of an
individual or organization, provides the deposing party
with an unfair strategic advantage, offering it multiple
bites at the apple, each time with better information
than the last.”
State Farm Mut. Auto Ins. Co. v. New Horizont, Inc., 254
F.R.D. 227, 233-235 (E.D. Penn. 2008). See also In re Sulfuric
Acid Antitrust Litigation, 2005 WL 1994105, *4-6 (N.D. Ill.
Aug. 19, 2005); Groupion, LLC v. Groupon, Inc., 2012 WL
359699, *5-6 (N.D. Cal. Feb. 2, 2012). These cases stand
for the proposition that if a party notices and takes a
30(b)(6) deposition at an early stage of a case, that party will
not automatically be able to notice and take another 30(b)(6)
deposition on different topics later in the case.
The result in the above cases suggests that preparing one,
comprehensive Rule 30(b)(6) deposition notice with all
potential topics is the best practice. If in response to such a
notice the corporation has to designate several witnesses, it
will still be counted as only one deposition. New Horizont,
Inc., at 234 (citing the Advisory Committee Notes to the
1993 amendments to Rule 30(a)(2)(A)). Once a consolidated
notice is prepared, the parties can decide if certain topics
should be covered at an early stage of the case, and others at
a later stage. If the parties cannot agree, a Rule 16 conference
may be in order.

Oregon State Bar CLE Seminars
April 10
Contemporary Issues in Criminal Justice
8:30 a.m. to 4:30 p.m.
Oregon State Bar Center
Tigard, Oregon
Credits pending
April 17-18
35th Annual Northwest Securities Institute
Friday: 8:20 a.m. to 4:45 p.m.;
Saturday: 9 to 11:45 a.m.
Embassy Suites Hotel Downtown
Portland, Oregon
Credits pending
May 1-2
28th Annual Northwest Bankruptcy Institute
Friday: 8:30 a.m. to 5:30 p.m.;
Saturday: 9 a.m. to Noon
Portland Marriott Waterfront
Portland, Oregon
Credits pending
June 4-5
15th Annual Oregon Tax Institute
Thursday: 8:30 a.m. to 4:30 p.m.;
Friday: 9 a.m. to 5 p.m.
Embassy Suites Hotel Downtown
Portland, Oregon
Credits pending
To register for or find out more information
about these and other upcoming seminars
offered by the Oregon State Bar, please visit
http://www.osbar.org/cle/ where you can view
the online CLE seminars calendar and register
online for live seminars, video replays, audio
online seminars, and webcasts.

II. Obtaining Protection from an Improper
Notice
As a practical matter, the responsibility for ensuring that
the Rule 30(b)(6) notice is sufficiently specific and clear rests
as much with the prospective deponent as it does with the
noticing party. No lawyer should permit her client to spend
hours of unnecessary time preparing for a deposition based
upon a vague 30(b)(6) notice. No lawyer should expose his
client to potential sanctions when the client inevitably cannot answer all questions that theoretically fall within an overly
Litigation journal	
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broad and open-ended topic. If upon reviewing the 30(b)(6)
notice lawyer and client cannot ascertain what must be done
to prepare, or, if preparation would be overly burdensome
because of the unreasonable breadth of the topic, the lawyer
should confer with opposing counsel and then move for a protective order if necessary.
It is a common misperception – even among seasoned
lawyers – that serving written objections to a 30(b)(6) notice
is sufficient to protect the client from an improper notice. It
is not. “The proper procedure to object to a Rule 30(b)(6)
deposition notice is not to serve objections on the opposing
party, but to move for a protective order.” Beach Mart, Inc. v.
L & L Wings, Inc., 302 F.R.D. 396, 406 (E.D.N.C. 2014). A
corporate deponent cannot simply make “objections and then
provide a witness that will testify only within the scope of its
objections.” Id. “Unlike the procedure with respect to interrogatories, requests for production of documents and requests for
admissions, there is no provision in the rules which provides
for a party whose deposition is noticed to serve objections so as
to be able to avoid providing the requested discovery until an
order compelling discovery is issued.” New England Carpenters
Health Benefits Fund v. First Databank, Inc., 242 F.R.D. 164,
165-166 (D.Mass. 2007).
The first step in protecting the prospective deponent from
an improper 30(b)(6) notice is to confer with opposing counsel in an attempt to clarify or limit the objectionable topics.
For this purpose, written objections may certainly serve as a
starting point. The defending lawyer should push for as much
clarity and precision as possible, as that will enable the prospective deponent to engage in focused preparation and will
also decrease the chance that the witness will be unprepared.
If conferring with opposing counsel does not result in a
proper 30(b)(6) notice, then moving for a protective order
under Rule 26 is the only reasonable option. Fed. R. Civ.
P. 26(c). The motion may seek to have the entire notice
quashed, or to have specific topics modified or quashed. If the
notice generally lacks specificity or is otherwise replete with
defects that are susceptible to correction, then courts often
quash the entire notice and provide leave for the notice to be
re-issued consistent with the court’s opinion. See Murphy v.
Kmart Corp., 255 F.R.D. 497, 518 (D.S.D. 2009); Reed, 193
F.R.D. at 693; Gulf Prod. Co., Inc. v. Hoover Oilfield Supp.,
Inc., 2011 WL 2669294, *6 (E.D. La. July 7, 2011). If, however, the protective order is being sought on grounds that
cannot readily be cured with an amended notice – then the
court may quash the notice in its entirety, and without leave
to re-issue the notice. See S.E.C. v. Buntrock, 217 F.R.D. 441,
444, 448 (N.D. Ill. 2003) (quashing a 30(b)(6) notice that was
“an inappropriate attempt to depose opposing counsel…”).
If only specific topics are problematic, then consider moving
against only those specific topics in the hope that they will
be excised from the notice without leave to re-issue them in a
modified form. See e.g. Chechele v. Ward, 2012 WL 4383405,
*4 (W.D.Okla. Sept. 25, 2012).

III. Application to Organizational Depositions in
State Court
Oregon Rule of Civil Procedure 39(c)(6) is the Oregon
16

state court equivalent of Rule 30(b)(6). The language of
ORCP 39(c)(6) is nearly identical to that of Rule 30(b)(6).
The only substantive differences are that ORCP 39(c)(6)
mandates identification of witnesses who will testify, as well as
the subject matter of their testimony, at least three days prior
to the deposition. Or. R. Civ. P. 39(c)(6). Although we have
found no Oregon appellate decisions or uniform rules specific
to ORCP 39(c)(6) that address the subjects of this article,
Oregon courts often look to federal case law and treatises for
guidance in resolving disputes under Oregon’s procedural rules.
Vaughan v. Taylor, 79 Or.App. 359, 363, Fn 3, 718 P.2d 1387
(1986) (“The relevant Oregon rules are taken almost verbatim
from the Federal Rules of Civil Procedure. We will therefore
rely primarily on cases and treatises construing the corresponding federal rules in resolving the procedural issues in this
case”).

CONCLUSION
Because of the unique benefits to the noticing party, and
concomitant danger to the corporate deponent, the Rule
30(b)(6) deposition notice should be given a high degree of
attention. The party preparing the notice should do so with as
much precision as possible. Express limitations regarding temporal, geographic and subject matter scope should be utilized
when practicable. The prospective deponent should scrutinize
the notice carefully and immediately confer with opposing
counsel if the noticed topics are vague, overly broad or otherwise improper. If conferral fails to result in a notice the parties
can agree upon, then a protective order should be sought
without delay.

Recent Significant
Oregon Cases
Stephen K. Bushong
Multnomah County Circuit Court
Claims and Defenses
Bagby v. Mt. Bachelor, Inc., 356 Or 543 (2014)
Plaintiff was seriously injured while
snowboarding at Mt. Bachelor. The trial
court granted defendant’s motion for summary judgment, concluding that liability
was barred by a release agreement that
plaintiff signed when he purchased a season pass for use at defendant’s ski area.
The Supreme Court reversed, holding
that enforcement of the release would be
unconscionable. The court explained that
Honorable
Stephen K. Bushong
unconscionability “may be procedural or
substantive.” 356 Or at 555. Procedural
unconscionability “refers to the conditions of contract formation and focuses on two factors: oppression and surprise.” Id.
Substantive unconscionability “generally refers to the terms
of the contract, rather than the circumstances of formation,
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and focuses on whether the substantive terms contravene the
public interest or public policy.” Id. In the ultimate step of the
court’s unconscionability analysis, the court considers whether
the “procedural and substantive considerations outweigh
defendant’s interest in enforcing the release at issue[.]” Id. at
571. In this case, the court concluded that, because “the factors favoring enforcement of the release are outweighed by the
countervailing considerations” identified by the court, enforcement of the release would be unconscionable. Id. at 573.

Doyle v. City of Medford, 356 Or 336 (2014)
Plaintiffs, retired City employees, alleged in their complaint
that the City failed to provide them with the same health
insurance coverage it provided to current City employees, in
violation of ORS 243.303(2). On appeal after a jury verdict in
plaintiffs’ favor, the City contended that plaintiffs had no private right of action to enforce the statute. The Supreme Court
agreed that plaintiffs did not have a private right of action for
the violation of ORS 243.303(2), but concluded that plaintiffs have a claim for determining the parties’ rights and duties
that is actionable under the Declaratory Judgments Act. 356
Or at 383. The court explained that, when a party claims a
right of action to enforce a statutory duty, “the first question is
whether the legislature intended to create or deny such a right
of action.” Id. at 363. If the court cannot discern a legislative
intent to create or deny a right of action, “the court must then
decide whether creating a common-law right of action would
be consistent with the statute, appropriate for promoting its
policy, and needed to ensure its effectiveness.” Id. In making
that determination, the court should consider the factors in the
Restatement (Second) of Torts, § 874A (1979) “along with any
other pertinent factors[.]” Id. The court further concluded that,
even if there was no evidence that the legislature intended to
create a private right of action, “judicial creation of a private
right of action for violation of a statutory duty does not unlawfully interfere with the legislature’s constitutional authority,
nor does it violate [the court’s] statutory construction responsibilities.” Id. Applying those principles, the court concluded
that (1) the legislature did not intend to create or deny a
private right of action for a violation of ORS 243.303(2); (2)
judicial creation of a tort-based right of action “is not appropriate for promoting the policy of the statute or needed to ensure
its effectiveness” (Id. at 383); and (3) plaintiffs have an actionable claim under the Declaratory Judgments Act.
Cortez v. Nacco Material Handling Group,
356 Or 254 (2014)
Plaintiff, a lumber mill employee of Sun Studs, LLC, was
severely injured at work. After receiving workers’ compensation benefits, he sued Swanson Group, Inc., which owns Sun
Studs, alleging that Swanson negligently failed to provide (or
negligently failed to require Sun Studs to provide) a safe workplace. Plaintiff asserted claims for common-law negligence
and under the Employers Liability Law (ELL). The trial court
granted Swanson’s motion for summary judgment, concluding
that the workers’ compensation statutes provided the exclusive
remedy for plaintiff’s injuries. The Supreme Court affirmed
on the negligence claim but reversed on the ELL claim. The
court concluded that, under ORS 63.615, LLC members or
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managers who participate in or control the business of an LLC
“will not, as a result of those actions, be vicariously liable for
the LLC’s debts, obligations, or liabilities.” 356 Or at 268. But,
the court concluded, that statute “does not shield Swanson
from responsibility from its own negligent acts in managing
Sun Studs[.]” Id. at 269. Nevertheless, the trial court properly
granted summary judgment on the negligence claim because
there was no evidence from which a reasonable juror could
infer that Swanson negligently (1) “formulated the general
safety plan that it directed Sun Studs to implement” (Id. at
270); (2) “delegated primary responsibility for safety to Sun
Studs’ HR director and mill manager” (Id. at 271); or (3)
“exercised the oversight authority that it retained over Sun
Studs’ implementation of Swanson’s safety policies.” Id. The
trial court erred in granting summary judgment on the ELL
claim because of “the broader statutory standards that the
legislature adopted in the ELL.” Id. at 277. Unlike commonlaw negligence, “persons who retain the right to control how
others carry out risk-producing activities are liable under the
ELL.” Id. Finally, the court held that “the exclusive remedy
provision of the workers’ compensation statutes did not apply
to workplace injury claims against LLC members that arose”
before the effective date of the 2013 amendments to the statute. Id. at 281.

Wyers v. American Medical Response Northwest,
Inc., 268 Or App 232 (2014)
Six plaintiffs alleged that a paramedic employed by defendant sexually abused them in violation of a statute governing
abuse of a vulnerable person, ORS 124.100. The trial court
granted defendant’s motion for summary judgment, concluding
that defendant had not “permitted” the paramedic to engage
in abuse within the meaning of the statute. The Court of
Appeals reversed and remanded for trial. The court explained
that, under the statute, “a plaintiff may bring an action against
a defendant for ‘permitting’ another person to engage in physical abuse if the defendant knowingly acted or failed to act
when the defendant was aware of the substantial risk that the
abuser would commit the abuse that the plaintiff suffered[.]”
268 Or App at 253.
Deckard v. Bunch, 267 Or App 41 (2014)
Plaintiff was seriously injured when a heavily intoxicated
driver (defendant Bunch) crossed into plaintiff’s lane and collided head-on into his car. Bunch had consumed alcohol at
defendant King’s house before she drove; her blood-alcohol
level was 0.22. Plaintiff sued Bunch and King, alleging claims
for common-law negligence, and asserting a statutory liability
claim under ORS 471.565 against King for serving alcohol
to a visibly-intoxicated person. The trial court granted King’s
motion to dismiss the statutory claim, and a jury found in
King’s favor on the negligence claim. The Court of Appeals
reversed and remanded for a new trial. Applying Doyle v. City
of Medford, 356 Or 336 (2014), the court held “that the legislature intended to create statutory liability” when it adopted
ORS 471.565. 267 Or App at 51. The error was not harmless
because nothing in the jury instructions told the jury that statutory liability for serving a visibly intoxicated person “followed
without proof of negligence.” Id. at 54.
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Riverview Condo. Assn. v. Cypress Ventures,
266 Or App 574 (2014)
Tavtigian-Coburn v. All Star Custom Homes, LLC,
266 Or App 220 (2014)
Goodwin v. Kingsmen Plastering, Inc.,
267 Or App 506 (2014)
In Riverview, the Court of Appeals held that the trial
court erred in dismissing on summary judgment a homeowners’ association’s negligent construction and nuisance claims
based on the statutes of limitations and ultimate repose. Based
on a footnote in the Supreme Court’s opinion in Abraham
v. T. Henry Construction, Inc., 350 Or 29, 34 n 3 (2011),
defendant contended that the two-year limitations period
in ORS 12.110(1), applied. The court disagreed, concluding
that construction-defect claims alleging injury to an interest in real property are governed by the six-year limitations
period in ORS 12.080(3). 266 Or App at 611. The trial court
did not err in granting summary judgment on claims alleging
financial harm arising out of the developer’s mismanagement
of the association and its finances before turning it over to
the unit owners because those claims are barred by the twoyear statute of limitations in ORS 12.110(1). Id. at 609. In
Tavtigian-Coburn, the court held that ORS 12.080(3) contains
a discovery rule, concluding that claims for injury to an interest in real property accrue upon discovery. 266 Or App at 222.
In Goodwin, the court, applying its decisions in the two prior
cases, reversed the trial court’s decision granting summary
judgment on statute of limitations grounds in a construction
defect case, and concluded that “ORS 12.080(3) governs and
is triggered by discovery of a claim.” 267 Or App at 511.
Shell v. Schollander Companies, Inc.,
265 Or App 624 (2014)
In Shell, the Court of Appeals held that a homeowner’s
claim of negligent construction, resulting in water intrusion
damage, was barred by the ten-year statute of limitations
in ORS 12.115 because the alleged negligent construction
“occurred outside the ten-year period, and there was no ‘continuous relationship between plaintiff and defendant from the
time of the negligent acts to a time within the period.’” 265
Or App at 634, quoting Josephs v. Burns & Bear, 260 Or 493,
501-02 (1971).
Norris v. R & T Manufacturing, LLC, 265 Or App 672,
266 Or App 123 (2014)
After a judgment was entered in plaintiff’s favor on a wage
claim against his former employer, Action Accessories, LLC
(Action), the LLC’s members dissolved Action, formed a new
LLC (R & T Manufacturing), and transferred Action’s business and assets to R & T. Plaintiff sued under the Uniform
Fraudulent Transfers Act (UFTA), ORS 95.200 to 95.310. The
trial court concluded that the transfers were made to avoid
paying Action’s judgment debt to plaintiff, and entered judgment against R & T in the amount of the debt. In Norris I,
the Court of Appeals affirmed, concluding the record supports
the trial court findings that (1) the transfers encompassed all
of Action’s business, including intangible assets, not just the
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equipment and inventory that were subject to a prior security
interest (265 Or App at 683); (2) the value of Action’s business exceeded the amount of the bank’s security interest (Id.);
(3) R & T had not paid “reasonably equivalent value” for
Action’s assets (Id. at 685); and (4) R & T did not establish
that it was prejudiced by any error in the trial court’s finding
as to the specific value of the business. Id. at 687-88. In Norris
II, the Court of Appeals affirmed the trial court’s denial of
attorney fees to plaintiff, concluding that “attorney fees in the
UFTA claim could not be awarded under ORCP 68 A(1) as
a part of fees awarded in the underlying wage claim.” 266 Or
App at 126.

Sunset Presbyterian Church v. Anderson
Construction, 268 Or App 309 (2014)
Under ORS 30.140, a provision in a construction contract
requiring one party to indemnify another party for damages
arising out of the indemnitee’s own negligence is void. In
Sunset Presbyterian, the Court of Appeals concluded that “the
legislature intended ORS 30.140 to limit a subcontractor’s
duty to defend the general contractor” in addition to limiting
the subcontractor’s duty to indemnify. 268 Or App at 322. The
court further held that, even though the defendant subcontractor still had a duty to defend the plaintiff contractor against
claims that implicated the subcontractor’s negligence and had
breached that duty, the subcontractor was the prevailing party
because the trial court awarded the contractor no damages on
its breach of contract claim. Id. at 324.
Herrera v. C & M Victor Company,
265 Or App 689 (2014)
Lay v. Raymond, 265 Or App 488 (2014)
In Herrera, the trial court granted summary judgment on
plaintiff’s defamation and defamation per se claims, concluding
that there was no evidence that defendant’s false statements
caused him to lose his job. The Court of Appeals reversed on
the defamation per se claim, concluding that plaintiff is not
required to prove special harm on a claim for defamation per
se. 265 Or App at 701. In Lay, the Court of Appeals held that,
because plaintiff “established her right to partition [real property] and neither party presented evidence that a partition in
kind would cause great prejudice to the parties, ORS 105.245
required the trial court to enter a judgment ordering partition
in kind and to appoint referees to partition the property.” 265
Or App at 499.

Procedure
Kennedy v. Wheeler, 356 Or 518 (2014)
Plaintiff, a passenger in a vehicle, was injured when defendant ran a stop sign and crashed into plaintiff. A jury awarded
plaintiff $65,386.48 in economic damages and $300,000 in
noneconomic damages. The Court of Appeals reversed because
a jury poll showed that the same nine jurors did not agree
on the amounts of the economic and noneconomic damages. The Supreme Court reversed the Court of Appeals and
reinstated the jury’s verdict. The court noted that Article VII
(Amended), section 5(7) of the Oregon Constitution and
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ORCP 59 G(2) both allow three-fourths of the jury to render
a verdict in civil cases. 356 Or at 531. The court construed
ORCP 59 G(2) “to require that, when a jury of twelve renders a special verdict and makes written findings in response
to questions posed by the court, (1) at least nine jurors must
agree on the answers that form a basis for the trial court’s judgment; and (2) the votes of the jurors on those questions must
be consistent.” Id. at 537. The court was not convinced that
the Oregon Constitution “imposes more stringent concurrence
requirements” than those adopted in ORCP 59 G(2). Id. at
539. The court explained that, if the same nine out of twelve
jurors do not agree on liability and damages, their findings
would not meet the “logical consistency” standard. Id. at 541.
But, the court concluded, the same logical inconsistency “is
not apparent...when the same nine out of twelve jurors do not
agree on the specific amounts of economic and noneconomic
damages awarded.” Id.

Ouma v. Skipton, 267 Or App 406 (2014)
Defendant’s pickup truck ran into plaintiff’s car while
plaintiff was stopped at a stoplight. Plaintiff sued, alleging that
defendant’s negligence caused him to suffer fractured teeth and
other injuries. The trial court granted defendant’s motion for
directed verdict, concluding that plaintiff failed to establish
causation because he did not present any medical evidence
establishing that the accident caused any of his alleged injuries. The Court of Appeals reversed. Defendant acknowledged
on appeal that “a broken tooth ordinarily would be the type
of injury that is simple enough to permit a finding of causation without expert medical testimony.” 267 Or App at 410.
Instead, defendant argued that expert medical testimony was
required under Pinkerton v. Tri-Met, 203 Or App 525 (2005),
because the tooth injury is “just one item on an extensive list
of injuries that plaintiff alleges were caused by the collision.”
Id. The court disagreed, distinguishing Pinkerton and concluding that “the tooth injury was not so similar to the other
injuries claimed by plaintiff that the jury would have required
the assistance of expert medical testimony to separate the
injury to plaintiff’s tooth from the other injuries that he was
claiming.” Id. at 411.
Espinoza v. Evergreen Helicopters, Inc., 266 Or App
24 (2014)
Plaintiffs, the personal representatives of the estates of
eight Peruvian passengers killed in a helicopter crash in Peru,
brought wrongful death actions in Oregon against Evergreen
Helicopters, Inc. (Evergreen), an Oregon company that leased
the helicopter and employed the pilot. The trial court granted
Evergreen’s motions to dismiss, concluding that Peru was the
more convenient forum to litigate plaintiffs’ claims. The Court
of Appeals reversed. The court, deciding questions of first
impression in Oregon, agreed with the trial court that “the
inconvenient-forum doctrine is available, such that an Oregon
trial court may decline to exercise its jurisdiction to try a
case—based on considerations of convenience and justice—
when an adequate, alternative forum is presently available in
which to try the case.” 266 Or App at 30. However, the court
reversed and remanded for reconsideration because the trial
court relied upon inappropriate considerations and failed to
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consider other factors it was required to consider before dismissing the case under the inconvenient-forum doctrine. Id. at
50-51.

Liberty Oaks Homeowners Assn. v. Liberty Oaks,
LLC, 267 Or App 401 (2014)
Triangle Holdings, II v. Stewart Title Guaranty,
266 Or App 531 (2014)
Sterling Savings Bank v. Emerald Development Co.,
266 Or App 312 (2014)
In Liberty Oaks, the plaintiff settled construction defect
claims it asserted against the defendant developers. The Court
of Appeals concluded that the judgment of dismissal entered as
a result of the settlement rendered moot the third-party claims
asserted by the developers against various subcontractors. 267
Or App at 405. In Triangle Holdings, the defendant reimbursed
the plaintiff the full amount claimed plus interest on construction liens that plaintiff had paid. The Court of Appeals
concluded that plaintiff was not entitled to recover its attorney
fees because defendant’s payment did not constitute a “recovery” within the meaning of ORS 742.061(1). 266 Or App at
540. The trial court in Sterling Savings granted relief under
ORCP 71 B(1)(e) from a judgment entered against guarantors
on a note after a limited liability company controlled by one
of the obligors, Northwest Lending Partners, LLC (Northwest)
purchased the note and guaranty agreements from plaintiff.
The Court of Appeals reversed, concluding that the judgment
had not been “satisfied, released, or discharged” within the
meaning of ORCP 71 B(1)(e) when Northwest purchased the
note and guaranties. 266 Or App at 342.

Miscellaneous
Miller v. City of Portland, 356 Or 402 (2014)
Plaintiffs suffered disabling injuries while working as fire
fighters. The City originally determined that plaintiffs were
eligible under the City Charter to receive a minimum disability benefit of 25 percent of their base pay even if they obtained
other employment because they were unable to perform the
required duties of their jobs as fire fighters. Years later, the City
created new job assignments and discontinued the benefits,
contending that plaintiffs were no longer disabled because they
could perform the duties of the new jobs. Plaintiffs sued for
breach of contract. The trial court granted the City’s motion
for summary judgment, concluding among other things that
the City had not breached the contract. The Supreme Court
reversed, concluding that (1) the charter’s use of the term
“required duties” means core duties that are necessary or essential to the job; and (2) there is a genuine issue of material fact
as to whether the duties of plaintiffs’ new job assignments had
the same “required duties” as the job classifications plaintiffs
previously held. 356 Or at 404. Chief Justice Balmer, joined
by Justice Landau, dissented. In the dissent’s view, the definition of “required duties” adopted by the majority is “neither
compelled by the ordinary meaning of those words nor likely
consistent with the intent of the voters when they adopted”
the charter provisions at issue. Id. at 425 (Balmer, C.J., dissenting). According to the dissent, the majority’s “narrow
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and rigid” construction of the charter “prevents the city from
reasonably administering the Fire and Police Disability and
Retirement Fund in a way that is fair to both disabled fire
fighters and the city.” Id.
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City of Damascus v. Brown, 266 Or App 416 (2014)
House Bill 4029, passed by the Oregon legislature in 2014,
allows landowners with property located on the boundary of
the City of Damascus to withdraw that property from the city’s
jurisdiction. The Court of Appeals concluded that “HB 4029
is an unconstitutional delegation of legislative authority to private individuals because the legislation delegates to interested
landowners the authority to determine the city’s boundary and
to find the facts necessary to make that determination without
imposing any meaningful procedural safeguards on the landowners’ fact-finding function.” 266 Or App at 426.

