PFUBLISHED BY THE LITIGATION SECTION VOLUME 21 = NUMBER

2 COMMENTS FROM
THE EDITOR
By Dennis P, Rawlinson

3 15 PROOF OF DAMAGES
ESSENTIAL TO ESTABLISH A
TRIABLE I55UE OF CONTRACT
BREACHT NO|
By Charlie Adams

5 I 5PY...MONITORING
EMPLOYEE E-MAIL
AND INTERNET USE
By Kurt Math Tandan

11 TAKING A BYTE OUT OF
ELECTROMNIC DISCOVERY
By Amy ). Longo

14 1T"s ABOUT CHANGE:
RECENT AMENDMENTS
TO THE FEDERAL RULES
OF CIVIL PROCEDURE
By David L. Silverman

18 RECENT SIGNIFICANT
OREGON CASES

By Stephen K. Bushong

LI

But, I Don’t Sell

Securities...

Collateral-Participant Liﬂ&fﬁ{}r Under

Oregon Securities Law

By Scotr G. Seidman and Steven D). Olson of Tonkon Torp LLP

Ower the past many months, we have devoured news and information
relating to the fall of Enron Corp. and the various securities and ather
lawsuits surrounding that fall. Questions have arisen as to who outside
of Enron may be accused and asked to pay, such as analysts, banks,
investment bankers, accountants, and lawyers. Business |.'|l'|.':-h‘.~".'5.|ﬂr‘|3|i
have already been sued, and others, possibly including lawyers, waill
comie under sorutinyg,

While niewes of the events surrounding Enron’s demise has captured
our attention, it s important to appreciate that investors lose money in
securities transactions every day. On occasion, losses are the result of
securities fraud, More often, however, losses are caused by a variety of
other factors. Undeniably, securities transactions involve risk of loss.
While securities imeestors usually appreciate this risk when they enter
im0 securities transactions, it is commonly ignored when deals go bad
Even sophisticated investors will attempt to hold others respansible for
their misfortune, for their poor judgment, or for genuine instances of
deception. Often, fingers are pointed at collateral participants such as
lawyers and other business professionals who are believed to have deep
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pockets and an ability to compensate disappointed investons fiar their losses. To protect
our clients and us, no matter which side of the dispute we may find ourselves on, it is
impartant that all lawyers obtain a basic familiarity with securities fraud, and in par-
ticular, an awareness of Oregon’s unbgue treatment of collateral-participant liability.

I. What is securities fraud?

Generally, securities fraud involves the use of untrue statements of material fact
that are made directly or indirectly in connection with the purchase or sale of securi-
ties. Under Oregon's general provision for securities fraud liability, ORS 59.115(1),1 it is

unlawful for a person to sell

“a security by means of an untrue statement of material fact or an amis
sion to state a material fact necessary in order to make the statements made,
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Sgmion U5, District Court Judge Owen M
Panner has often remarked that lawyers
have @ne of the most difficult jobs on
earth. Clients bring us their thorniest
problems: the “bet the company™ and
“het the career” cases, We are a special
breed to make our living by handling
problems aof this magmitude,

Maost of us take these challenges and
burdens seriowsly. A5 a result, we are also
a profession with a high percentage of
“burnowut.”

Owver the course
of my career | have
naticed that some of
the best in our
profession are those
who take their cades
seriously but not
themselves
allow a little bit of
humor to réevitalize
thieir days and restore their energy.

With this background and realizing
the gravity of the events over the past
several months, | offer the following to
revitalize and restore us all

As you know, ORS 45.250(1)(b)
provides:

They

Fhemvndn Romilliios

“The deposition of a party,
or of anyone who at the time of
taking the deposition was an
officer, director or managing
agent of a public or private

Comments

From
the Editor

ORS 45.250(1)(b)
... Use your
imagination!

Dennis P. Rawlinson

Miller Nash we

corparation, p.ﬁrtnerth-n ar
association which is a party, mday
be wsed by an adverse party for

any purpose.”

Taking advantage of language in a
comparable statute in Birmingham, an
Alabama lawyer engaged in the rather
imaginative use of the statute set forth
beelow,

The Alabama trial transcript reads as
fiollows:

THE COURT: “Next witress.”

PLAINTIFF'S COUNSEL: “Your Honor, at
this tirme | would like to swat defendant’s
counsel on the side of his head with his
client's deposition.”
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THE COURT: “You mean read it?*

PLAINTIFF'S COUMNSEL: “Mo, Your Honor,
| mean swat him on the side of the head
with it. Pursuamt to state rule 32 | am
entitled to wie the deposition transcript
of an adwerse witness “for any purpose,”
In wview of defense counsel's last
argument, this is the purpose for which |
want to use defense counsels client’s
deposition transcript.”

THE COURT: “Well, it does say that.®
{PALISE)

THE COURT: “There being no objection,
you may proceed.”

PLAINTIFF'S COUNSEL: “Thank you, Your

Hamor,™

{(Whereupon plaintiff's counsel swatbed
defense counsel on the side of the head
with the deposition transcript of defense
cownsel's chent.)

DEFENSE COUNSEL: “But judge....”

THE COURT: “Next witness.”

DEFENSE COUNSEL: *I object.”

THE COURT: “Sustained.”




Is Proof of Damages Essential to Establish a
Triable Issue of Contract Breach? No!

By Charlie Adams

Aglfecently as December 2001, the Or-
agon Court of Appeals declared “"that
-'hﬁ damages is an essential element
of a h of contract action.” Rizo v
U-Lane-0 Credit Union, 178 Or App 498,
501, 37 P2d 220 (2001). This declaration
i incorrect. As set forth below, no fewer
than three Oregon Supreme Court cases
hold to the contrary. Additionally, under
well-established principles of contract
law generally, it is settled that proof of
damages is not an esential element of
an action for breach.

The Oregon Court of Appeals’
presant-day position
derives from that
court's 1988 decrsion in
Muaini v, Hewes, 93 Or
App 598, 602-03, 763
Pad 414, rev den 307 Or
245 (198B). Before ad-
dressing Maini, it will
be useful first to ad-
dress three prior Or-
egon Supreme Court decisions that Moini
fails to address. This in turn requires un-
derstanding what elements are essential
to a breach-of-contract claim,

in Hollin v Libby, Mcheill & Libby, 253
Or 8, 13, 452 P2d 555 (1963), the Oregon
Supreme Court explained, "fajs soon as
& party to a contract breaks any promise
he has made, he is liable to an action,”
{Emphasis added; citation and internal
quotation marks omitbed.) The court also
made clear that an action for breach ex-
ists even “[ilf that breach is a trifling one
[for which] damages cannot well be more
than the direct injury caused by that tri-
fling breach.' lo. (citation omitted).

& corollary to this is that a plaintiff
whio has provided evidence sufficient to
show a breach of contract is entitled to
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have its case submitted to a jury, even
without evidence of actual damages. In
Western Feed Co. v Heidloff, 230 Or 324,
334, 370 P2d 612 (1962), the court held:

“The remaining ground of
the moticn for a directed verdict
is that the defendant failed to
produce ‘satisfactory evidence of
any damage for any breach of
warranty.” Since the defendant
proved a breach of warranty, the
jury could have found that he
was entitled to at least nominal
damages and the motion was
therefore properly overruled. Cf.
Sunny Side Land & imp. Ca. v
Willametie Bridge Ry. Co., 20 Or
544, 26 P 835 (189); Micholson
v Jones, 194 Or 406, 242 P2d 582
(1952)."

Additionally, the court explained in
Smith v Abel, 211 Or 571, 589, 316 P2d
793 (1957):

“As to the motions for non-
suit and directed verdict, it is suf-
ficient to say that there was evi-
dence fram which the jury could
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have found a breach of contract,
at least when defendants finally
stopped delivery on June B or 9,
if not before. Such a finding
weould warrant a werdict for at
least nominal damages, and the
motions [for nonsuit and di-
rected werdict] were properly
denied.” (Emphasis added.}

Fimally, in Schafer w Fraser, 206 Or
446, 486-87, 290 P2d 190, 294 Pid 609
{1955), the court explained:

“No out-of-pocket loss is neces-
sary 1o sustain the action even
though such a loss might, in a
proper case, be recovered if it
has been incurred. For, generally,
in contract actions actual dam-
ages are not an element of the
cause of action because nominal,
rather than compensatony, dam-
ages can be recovered for a
breach. 1 Sedgwick on Damages,
pp 167, 179, An action for breach
of warranty of authority is an
action on the contract. Cochran
v Baker, 34 Or 555, 52 P 520, 56
P 641, declares:

= The question i a8 new
ome in this state, but we are im-
presed with the view that un-
der the facts of the case at bar
the plaintiffs have an action
against the defendant upon his
implied warranty touching his
agency, and that it is one in con-
tract, rather than in tort.'

“Therefore, where a claim-
ant i entitled to nominal dam-
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PROOF OF DAMAGES

continued from page 3

ages, the adverse party's motion
for a nonsuit must be dened
= & & * (Emphasis added.)

Without citing any of these Oregon
Supreme Court cases, the Oregon Court
of Appeals incorrectly held in Maini, 93
Or App at 602-03, that “[d]amage is an
ewential element of any breach of con-
tract * * *, Accordingly, judgment n.o.w
wias proper as to that finding of breach.”
(Citation omitted.) Moini was incorrectly
decided when measured against Western
Feed, Smith, and Schafer, none of which
Moini cites. Moini also materially mis-
reads the only case it does cite, Wm.
Brown & Co. v Duda, 91 Or 402, 406, 179
P 253 (1919). in William Brown, the plain-
tiff alleged that a contract made on its
face between the defendant and a third
person was actually a contract between
the plaintiff and the defendant. Under
this contract, the defendant agreed to sell
a quantity of hops to the third person at
10-1/2 cents per pound. The plaintiff al-
leged that he, in turn, had a contract to
resell those same hops to yet another
party for 11 cents per pound, that defen-
dant knew of this resale contract, and
that when the defendant failed to de-
liver the hops, the plaintiff lost the profit
he would have made on the resale. The
plaintiff sought these lost profits as dam-
ages against the defendant. At trial, how-
ever, the plaintiff did not introduce any
evidence a3 to the market value of these
hops at the time and place of the trans-
action, The jury thereafter found in fa-
vor of the defendant after having been
instructed as follows:

“(C) Invalved in the mea-
sure of damages is also the gues-
tion of necessity for reliance by
the plaintiff on the contract al-
leged to have been entered into
between the plaintiff and de-
fendant. It is alleged in the com-
plaint that the plaintiff was un-
able to meet this alleged con-
tract for eleven cents by reason
of the alleged breach. If the
market conditions were such
that the plaintiff could by wti-
lizimg the market—going into

the market and procuring the
commodity at the time—the
plaintiff could have avoided this
alleged loss, then it would have
been the duty of the plaintiff to
have done 0. Whether the evi-
dence discloses such a state of
facts is to be determined by the
jury in this case.”™ Id. at 405 (em-
phasis added) (quoting jury in-
structions).

Against this background, the court then
held:

“Instruction 'C' has to do
with the measure of damages.
Without some evidence tending
to show that the plaintiff was
damaged by reason of the fail-
ure of the defendant to carry out
the alleged contract, the plain-
tiff would not be entitled to re-
cover, and it appears from the
record that there was no such
evidence,

“The judgment is affirmed.”
id. at 406-07 (emphasis added).

There was no analysis in William
Brown of a plaintiff's right to an award
of nominal damages upon proving
breach. The court’s evaluation that
*plaintiff would not be entitled to re-
cover® consequently refers to recovery of
the lost profits. Those profits could not
be recovered in Willlam Brown, because
the plaintiff failed to show that it could
not have performed its contract for re-
sale at 11 cents by procuring hops from
someone elie,

William Brown conseguently is not

authority for the propaosition that a plain-
tiff must provide proof of actual damages
before a jury can decide whether a breach
of contract has occurred. In contrast,
Western Feed, Smith, and Schafer are
clear, holding that a right of action ac-
crues immediately upon breach and in
the absence of any actual damages. These
holdings match the state of the law
throughout the country:

“Although a breach of con-
tract by a party against whom it
is enforceable always gives rise
to a claim for damages, there are
instances in which the breach
causes no loss. * * * In alf these
instances the injured party will
nevertheless get judgment for
nominal damages, a small sum
usually fixed by judicial practice
® & % " Restaternent (Second) of
Contracts § 346 cmt b (1987) (em-
phasis added).

This general declaration matches the
holdings of Western Feed, Smith, and
Schafer.

Even if William Brown had held {and
it did not) that proof of actual damages
is an essential element of every contract
case, Willlam Brown was superseded by
the later Dregon Supreme Court holdings
in Western Feed, Smith, and Schafer. See,
e.g., Fuller v Safeway Stores, 258 Or 131,
133-34, 481 P2d 616 (1971} (acknowl-
edges implied overruling of older su-
preme court case by two subsequent de-
cisions from that court which conflicted
with, but did not cite, older case). By con-
trast, it is irrelevant to the continuing vi-
tality of Western Feed, Smith, and
Schafer, that the Oregon Court of Ap-
peals’ conflicting decision in Moini is
more recent. Jones v General Motors
Corp., 325 Or 404, 416, 939 P2d 608 (1997)
(subsequent court of appeals decision
contradicting earlier supreme court rul-
ing on same issue does not change Or-
egon Law).

COMNCLUSION

Proof of actual damages 15 ot an
essential element of an action for breach
of contract, O
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Monitoring Employee
E-Mail and Internet Use

By Kurt Nath Tandan of adidas America

I. Introduction

] Fmplﬂ}'ers are monitoring, or considering monitoring, employee e-mail and
i r&t use. The primary motivation for monitoring is to protect employer interests.
Both e-mail and the Internet can be excellent business tools or excellent ways for em-
ployees to waste time (think on-line shopping or day-trading). In addition, the employer
may be held financially liable for employee misuse of these tools. For example, it can
expect to be the target defendant in any hostile work environment claim involving sexu-

ally harassing e-mail or sexually explicit items downloaded from the Internet at work.

Mlease coniinee on el page
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Many employers feel that i they will
ultimately bear the negative conse-
quences of Internet and e-mail misuse
and abuse, they need to monitor, If an
employer decides to monitor, it must take
care to comply with state and federal
privacy and wiretap |laws. Disregarding
these laws will place employers’ interests
in further jeopardy.

. Why monitor employee e-mail
and Internet use?

The potential harm to an employer
because of misuse of e-mail and the
Internet is great. E-mail messages and
company-provided Internet bulletin
boards provide the means for employees
to harass and defame their colleagues.
The Internet provides a seemingly limit-
less supply of pornography that can be
used to create a sexually hostile work
environment, E-mail allows the guick
transmission of confidential company or
client information to competitors and
unintended recipients. Finally, the wealth
of information on the Internet enables
employees to spend countless hours
amusing themselves during work hours,
rather than working.

To date, the primary area of litiga-
tion concerning the misuse and abuse of
g-mail has been in the area of harassment
and defamation. In 1996, Morgan-5tanley
was sued in federal court in New York for
$60, 000,000 by two employees who al-
leged that they faced retaliation and dis-
crimination after they complained about
an g-mail message containing racist re-
marks disseminated through the firm's
computer system. Owens v Morgan-
Stanley & Co., No. 96-9747 (SDNY 1396).
After more than a year of litigation, Maor-
gan-Stanley settled the case for an un-
drsclosed amount.

Blakely v. Continental Airfines, Inc.,
164 MJ 3B, 751 A2d 538 (2000}, involved
harassment that allegedly occurred on a
company electronic bulletin board. The
bulletin board could be accessed only by
Continental pilots and crew member per-

sonnel, and allowed employees with ac-
cess to post messages for one another.
id. at 48, 50, The plaintiff sued her co-
workers for publishing allegedly defama-
tory statements about her on that elec-
tromic bulletin board and sued Continen-
tal under the New lersey Law Against
Discrimination on the theory that it was
lable for a hostile work environment cre-
ated by the statements on the electronic
bulletin board. Id. at 54. With respect to

| the hostile work environment claim, the

court held that an electronic bulletin
board could be so “sufficiently integrated
with the workplace™ that it should be
considered part of it. id. at 60-61. The
court remanded the case because the
record was not sufficient to determine
whether the electronic bulletin board in
that case was part of the workplace. /d.
at 46,

As a result of the potential exposure
from misuse and abuse, an increasing
number of employers are monitoring
employes e-mail and Internet use. A sur-
vey released in April 2001 by the Ameri-
can Management Association disclosed
that 46.5% of employers store and review

employee e-mail messages, up from
38.1% in 2000 and 14.9% in 1997, ENA
DLR, April 13, 2001. The same survey
showed that 62.8% of employers moni-
tor employes Internet use, id.

A key issue for employers that moni-
tor i knowing the applicable laws and
complying with those laws.,

Ii. Laws that may limit an
employer's ability to monitor
employes e-mail and Internet

A. State common law right to
privacy.

Oregon recognizes four causes of
action for invasion of an individual's right
to privacy: (1) intrusion upon seclusion;
{2} public disclosure of private facts; (3)
placing a person in a false light; and (4)
appropriation of name or likeness. The
maost likely privacy claims in an e-mailf
Internet monitoring case are intrusion
upan seclusion and public disclosure of
private facts. To maintain these causes of
action, an employes must show an intru-
sion upon or disclosure of private con-
cernd; in other words: that a right to pri-
vacy was violated. Legget v First inter-
state Bank of Oregon, N.A., B6 Or App
523, 527, 739 P2d 1083 (1987) (the three
elements of intrusion upon seclusion are:
{1} intentional intrusion; (2} upon
plaintiff's private concerns or affairs; and
that () the intrusion is offensive to the
reasonable person); Tollefson v Price, 247
Or 398, 401-02, 430 P2d 930 (1967) (the
three elements of public disclosure of
private facts are: (1) facts disclosed are
private facts; (2) defendant disclosed
them to the public generally or to a large
number of persons; and (3) the disclosure
was in a form of publicity of a highly ob-
jectionable kind).

B. The Electronic Communications
Privacy Act.
The federal Electronic Communica-
tions Privacy Act of 1986 (*ECPA") regu-
lates the monitoring of communications

Fledase comiimas on Aexd g
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by employers. The ECPA is divided into
twio parts, commaonly referred to as the
Federal Wiretap Act and the Stored Com-
munications Act. The ECPA has been de-
scribed as being “famowus (if not infa-
mous) for its lack of clarity.” Steve Jack-
son Games, Inc. v United States Secret
Service, 36 F3d 457, 462 (5t Cir 1994).
That lack of clarity may account for the
vastly different ways courts are interpret-
ing the ECPA,

1. The Wiretap Act.

The Wiretap Act prohibits the inter-
ception of electronic communications
and the use or disclosure of electronic
communications knowing or having rea-
son to know that it was obtained through
interception. 18 USC § 2511. Courts are
taking varying positions on when an elec-
tronic communication is intercepted.

The Fifth Circuit and a number of
federal district courts have held that the
Wiretap Act only applies to electronic
communications when they are in tran-
sit. Steve Jackson Games, inc., 36 F3d at
461-62; Wesley College v Pitts, 974 F Supp
375, 387 (D Del 1997) aff'd, 172 F3d B&1
{372 Cir 1998); Bohach . City of Reno, 932
F Supp 1232, 1236 (D Nev 1996). Under
this view of the Wiretap Act, in order to
be an “interception,” the acguisition
must be contemporaneous with the
transmission. Thus, an employer would
violate the Act if it, for example, diverted
every e-mail to or from an employee to
its corporate counsel for review, even if
the review were not contemporaneous
with transmission.

Recenthy, & federal district court in
Pennsylvania also held that the Wiretap
Act only applies to interception during
the course of transmission but defined
the course of transmission broadly as any
time from the time the electronic com-
miunication is sent to the recipient until
the recipient reads it. Fraser v Nation-
wide Mutual fnsurance Co., — F Supp 2d
—, 2001 WL 290656, 8, *9 (ED Pa 2001).
Under this interpretation, an employer
wiould violate the Wiretap Act by moni-

toring e-mail after it had been sent but
before it was read by the recipient. it
wiould not violate the Act by accessing
the e-mail after it had been read and
placed in post-tramsmission storage. In
the context of an Internet transmission,
interception would occur at any time
before the recipient downloaded the in-
formation from the web server. Id. at *10.
Fimally, in another recent case, the
Minth Circuit took the most expansive
reading of the Wiretap Act. It held that
the Act was violated any time an elec-
tronic communication was acquired, re-
gardless of when it was acquired, because
an electronic communication “cannot
successfully be completed without being
stored.” Konop w Hawaiian Airfines, Inc.,
236 F3d 1035, 1045 (9th Cir 2000). Under
this reading of the Wiretap Act, an em-
plover would violate the Wiretap Act any
time it reviewed an employee e-mail or
Internet transmission, unless it fell into
one of the exceptions discussed below.

2. The Stored Communications
Act.
The Stored Communications Act pro-
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tects against the unauthorized access of
stored electronic communications, 18 USC
§ 2701, and knowingly divulging the con-
tents of electronic communications in
electronic storage, 18 USC § 2702 The Act
does not protect all stored electronic
communications, just communications in
“temporary, intermediate storage” inci-
dental to the electronic transmission, and
communications in storage by an “elec-
tromic communication service for pur-
poses of backup protection of such com-
munication.” 18 USC § 2510(17).

In two recent cases, courts have
taken radically different views of the ex-
tent of the protection provided by the
Stored Communications Act.

The District Court for the Eastern Dis-
trict of Pennsylvania found that "tempo-
rary, intermediate storage® only pro-
tected communications in storage during
the time after the transmission was sent
but before it was read. Fraser v. Nation-
wide Mut. Ins. Co., 2001 WL 29065, *10.
It found that “back-up storage” referred
only to the separate storage into which
a communication is sent for back-up pro-
tection in the event that the system
crashies before the communication is com-
pleted. id. at *7, *10. The court held that
the Act did not protect messages in post-
trandmiidion storage, thae itorage that
exists after the recipient reads the mes-
sage. id. at *10. In Fraser, it was undis-
puted that the employer retrieved the e-
mall message after it had been recened;
in other words, after it had become an
electronic communication in post-trans-
mission storage. Accordingly, the court
held that the Stored Communications Act
did not apply to the retrieval. id. at *10.

In Konop v Hawaiian Airlines, Inc.,
236 F3d 1035, the Minth Circuit held that
“access” under the Stored Communica-
tions Act menely requined being in a po-
sition to acguire the contents of an elec-
tronic communication, id. at 1044, Under
that wery broad interpretation, an em-
ployer would appear to violate the Stored
Communications Act merely by installing
software that enabled it to monitor em-
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ployes e-mail and Internet transmissions,
regardless of whether the employer ac-
tually monitored such use.

These different views may have little
practical impact on employers’ ability to
comply with the Stored Communications
Act, One exception to the Stored Com-
munications Act is that “providers™ may
access the stored electronic communica-
tions on their system. 18 USC § 27011}
Bohach v City of Reno, 932 F Supp at
1236. In most cases, the employer will
meet this exception because it 5 the en-
tity providing employees with the system
that enables them to send or recenve e-
mail and Intermet transmissions.

3. Damages.

The ECPA provides for the recovery
of: (1) statutory damages (for a violation
of the Stored Communications Act) and
elther statutory or actual damages plus
the amount of the profits made by the
violator because of the violation (for a
violation of the Wiretap Act); (2) puni-
tive damages; and (3} reasonable attor-
ney fees and litigation costs. 18 USC §
2520; 1B USC § 2707. Criminal penalties
also may be imposed. 18 USC § 2511(4);
18 USC § 2701(b).

C. Oregon law on Interception
of Communications.

Oregon’s Interception of Communi-
cations laws, ORS 133.721, et seq., con-
tain prohibitions on the disclosure and
interception of electronic communica-
tions. ORS 133.721(3). although no Or-
egon court has addressed the issue, these
laws should apply to e-mail and Internet
transmissions, These statutes provide a
private right of action for:

“Any person whose wire,
electronic of oral communica-
tion was intercepted, disclosed
or used in violation * * ** of the
statute “* * * against any per-
son who willfully intercepts, dis-
closes or uses, of progures any
other person to intercept, dis-

close or use such commumnica-
tions * * * * QRS 133.739.

An employer risks violating these
laws either by disclosing the contents of
or by intercepting e-mail or Internet
transmissions. “Intercept” is defined to
mean “the acquisition, by listening or
recording, of the contents of amy wire,
electronic or oral communication
through the use of any electronic, me-
chanical or other device.® ORS 133.721(5).
There are no reported cases defining the
term “intercept” as applied to e-mail or
internet transmissions. If the Oregon
courts look to the federal courts’ inter-
pretations of that term under the ECPA,
they have three very different options
fram which to choose.

For a viclation of these laws, an em-
ployer is liable for actual damages suf-
fered by the employes, but no less than
damages of $100 a day for each day of
the violation or $1000, whichever is
greater, punitive damages, and reason-
able attorney fees and litigation costs.
OR5 133.739.

iil. Complying with the laws,

A. Privacy laws.

Thie most effective barrier to a com-
maon law privacy claim is to eliminate any
reasonable expectation of privacy. In Or-
egon, in order 1o maintain a privacy
claim, an employee must have a reason-
able expectation of privacy in the infor-
mation discovered or disclosed, That
means that the employee must subjec-
tively believe that the information is pri-
vate and be reasonable about the sub-
jective belief.

With respect to the element of rea-
sonable expectation of privacy, Pennsyl-
vania privacy law is similar to Oregon law.
A federal court applying Pennsylvania
law found that an employee had no riea-
sonable expectation of privacy in e-mail
communications sent over the company
e-mail system despite the fact that the
emplover made assurances that such com-
munications waould remain confidential
and privileged, and would not be inter-
cepted by the employer. Smythe w The
Pillsbury Company, 914 F 5upp 97, 100 (ED
Pa 1996).

Because Oregon courts are unlikely
to reach the same, surprising conclusion
as in Smythe, the best way to eliminate
the reasonable expectation of privacy is
1o tell your employees that the actiity is
not private. Policies regarding e-mail and
Intermet use should be written in a way
to shatter any reasonable expectation of
the employee that such use is private.

The policy should tell employess the
proper use of these business tools, It
shiould explain that, while at work, e-mail
and the Internet is to be used for busi-
s reasons, in accordance with business
decorum and is not personal or private,
If the policy allows for non-business use,
make sure that it addresses what mon-
business use is proper, when non-business
use may occur, and that even for non-
business use, use of the e-mail and
Internet is not personal and private. The
policy should set forth that all e-mail and
records of Internet use are company

Please continme on mexd page
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records, employees should expect that e-
mail sent or received through its e-mail
systems may be monitored, reviewed,
used, and disclosed by the company, and
that by using company equipment, they
are consenting to having their e-mail and
Intermet use monitored by the company
at its discretion.

This type of policy has been used ef-
fectively to defeat privacy claims by em-
ployees, For example, in Bourke v. Nissan
Motors, ¥ C 003979 (Sup Ct Cal 1991), aff'd
Mo. BOGATOS (Cal Ct App July 26, 1993),
former emiployees of Missan fired because
their e-miail messages contained inappro-
priate jokes or inappropriate language
filed an invasion of privacy claim against
Missan. In an unpublished decision af-
firmed by the California Court of Appeals,
Second Appellate District, a California
Superior Court dismissed the employees”
claim based on Missan's argument that
the employees had no reasonable expec-
tation of privacy in their e-mail messages
because they had signed a computer use
registration form which set forth that it
was company policy that employees re-
strict their use of company owned hard-
ware and software to company business,

It is just as important for employers
to follow their e-mailinternet use policy
consistently. Selective application of the
policy increases the risk of a claim that
manitoring was done for a discriminatony
of retalistory purpose,

B. Statutory claims.

Unfortunately, shattering the rea-
sonable expectation of privacy by telling
your employees that their e-mail use is
not private will not protect an employer
from a claim under the ECPA or Oregon's
Interception of Communications laws.

Insterad, to monitor legally, the employer .

must get prior consent or take steps nec-
essary to fit into the system provider ex-
emption [not available under Oregon
law). 18 USC § 2511(2)(d), 18 USC §
2T02(b)(3); 18 USC & 251 1(2)aMi).

1. Prior consent to monitor.

An employer should consider “con-
sent to monitor” under the ECPA and
Oregon law as more strict than other
types of consent, such as the type of con-
sent to the issuance of an employes
manual. Because these are statutes, an
employer needs to take care that it has
met its exceptions. Courts are reluctant
to imply consent under the Wiretap Act.
See, .0, Konop v. Hawaiian Airlines, Inc.,
(“consent should not be casually in-
ferred”); Watking « LM, Berry & Co., 704
F2d 577 (11th Cir 1983) (telemarketing
employee’s knowledge of her employer's
capability to monitor her private tele-
phone calls could not be considered im-
plied consent to such monitaring). There
is no reason to believe that they will be
less exacting in their standards under the
Stored Communications Act, or under
Oregon's Interception of Communica-
tions law.

The best practice is to obtain con-
sent through some affirmative expression
of assent. The emplover can, for example,
obtain an employee’s signature consent-
ing to the e-mailinternet use policy. An-
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other excellent way to show assent is to
condition giving a password to access the
system on the employee's signing a con-
sent form agreeing to the e-mail and
Intermet use policy.

To show consent to monitor, it would
be helpful if the employer gave notice
to i employess stating explicitly that it
intends to monitor e-mail and Internet
use, the purpose of the manitoring (e.g.,
to ensure it is being used in accordance
with company rules, policies or practices),
the type of monitoring (random, across
the board, or for cause), and that employ-
ees should not assume that e-mail com-
munication and Internet wse is private,
Employers would be wise to reference
their anti-harassment policies specifically,
30 that employees are aware that harass-
ment conducted by e-mail and Internet
usi 15 strictly prohibited.

2. System provider exception,
An employer also may comply with

the Wiretap Act claim by meeting the
system provider exception. The system

| provider exception under the Wiretap Act

s mare limited than the system provider
exception provided by the Stored Com-
munications Act, discussed above. The
exception is limited to those who “inter-
cept, disclose, or use that communication
in the normal course of * * * [business]
while engaged in any activity which is a
necessary incident to * * * the protection
of rights or property of the provider
=@ @7 18 USC § 2511(2){a)(i). The em-
plover could argue that, as provider of
the service, it was monitoring e-mail to

| ensure that it was being used only for

business purposes. Because "normal
course” of business is a vague standard
and the employer likely will have to bear
the burden of proving that the monitor-
ing was done for its protection, an em-
ployer is probably better protected by
obtaining consent from its employees.

| Consent is also the better option because
| the Dregon laws on Interception of Com-

mumnications do not contain a system pro-
vider exception.

||'.|. AR CTUTTATAE (W) AERY T
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In either case, if monitoring uncov-
ers personal communications, the em-
ployer should not probe too deeply into
the contents or disseminate the informa-
tion any mone than necessary 1o accom-
plish its needs - which should be limited
to the protection of legitimate business
interests. Limiting dissemination will pro-
tect the employer by ensuring that it
steers clear of violating the “disclosure”
prong of the ECPA and Oregon wiretap
laws and by providing the additional de-
fense to a public disclosure of private
facts claim that the disclosure was not
made to the public at large or to a large
number of persons,

V. Recent Developments

Regulation of employers' ability to
manitor employes computer usage con-
tinues to be a hot topic nationally. In
2000, the federal Motice of Electronic
Monitoring Act (HR 4908) was proposed.
The bill would have amended the ECPA
by requiring employers to notify employ-
ees of any electronic monitoring of com-
munications or computer usage, includ-
ing: (1) the form of communication that
will be monitored; (2) the means of
mionitoring, (3} the kinds of information
being obtained; (4) the frequency of the
mionitoring; and [5) how information will
be stored, used or disclosed. Although
the bill ultimately died before reaching
the House floor, it is expected to be res-
urrected again in 2001,

V. Conclusion

Monitoring employee e-mail and
Internet use may provide employers with
an excellent tool to better protect their
business interests. If monitoring is done,
it must be done in compliance with ap-
plicable laws; otherwise, the employer
will expose itself to other claims, plac-
ing its interests at additional risk. 7

Article
written by
Kure Nath
Tamdan of
adiaas
America
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Taking a Byte Out of Electronic Discovery

Tips for the cyber litigator

By Amy J. Longo, Litigation News Associate Editor

itis a rare discovery request today that
does not call for the production of some
fiorm of electronic information. *Owver the
last ten years, electronic discovery has
gone from a novelty to a staple of mod-
ern day litigation. It is unusual for a case
of any complexity not to require the pro-
duction of electronically stored materi-
als, ™ says Dale M. Cendali, New York, Co-
Director of Division VII, Task Forces and
Special Projects.

Rule 34 of the Federal Rules of Civil
Procedure explicitly addresses electronic
discovery. It states that parties may re-
guest discovery of "any designated docu-
ments,” including “data compilations
from which information can be obtained,
translated, if necessary, by the respon-
dent through detection devices into rea-
sonably usable form.”

Requesting and Producing Elec-
tronic Discovery

"Electronic evidence is a major fac-
tor in every case,” according to Gregory
P. Joseph, Mew York City, Section's Liai-
son to the American College of Trial Law-
yers and past Chair of the Section of Liti-

gation. “While litigants routinely seek to |

discover printouts of their opponents’ e-
mails, they should alio request access to
the hard drives themselves, which often
contain information not captured in hard
copy, such as when a document Wwas cre-
ated and who had access to it.”

Beyond discovery of printed e-mails
and parties’ hard drives, other sources of
glectronic materials are often over-
looked. “People tend to neglect or come
haphazardly upon sources such as home
computers, laptops, and personal digital
assistants, " notes Cendali. *If you ask the
right questions you are likely to find re-

that only responsive
information is produced.”

sponsive material in these locations, par-
ticularly as witnesses tend to work more
frequently from locations outside the
office.”

“In every case, lawyers should check
with their clients whether or not there
are potentially responsive items on home
computers and the like,” advises Joseph,
whio believes that concerns about indi-
viduals' privacy interests in such materi-
als can be addresed in the same fashion
as with traditional personal calendars.
" just as has been done for years with
other forms of calendars, personal elec-
tronic devices can be redacted to protect

individuals’ interests 5o that only respon- |

give Information is produced.”

Allocating the Burden

Cost is & hot-button topic in elec-
tronic discovery. In conventional discov-
ery, circumstances rarely justify shifting
the cost of production from the reguest-
ing to the producing party, except to the

extent that parties agree to bear their |
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“Reprimted by permission af the
Awierican Bar Awociation from the November
2001, Vol 27, Mo. I, ealition of Litigation
Mews, © 200 American Bar Aissociation,

own costs, But the costs of collecting and
retrieving electronic discovery can be
much greater and more varied.

Rule 26(b}2) provides that the court
may limit or reallocate the expense of
discovery by taking into account, among
other factors, whether the “burden or
expense of the proposed discovery out-
weighs its likely benefit.” But as Joseph
paoints out, “even with electronic discov-
ery, it is the exception, rather than the
rule, for courts to intervens and require
burden-shifting.”

section 29(b) of the Section of
Litigation's Civil Discovery Standards,
adopted by the ABA House of Delegates
in 1999, provides that the reguesting
party "generally should bear any special
expenses” incurred for the production of
electronic materials. Where parties can-
not agree upon allocating these oosts, the
Standards recommend that courts con-
sider the cost of the production in pro-
portion to its expected benefit, the rela-
tive expenses and benefits to each party,
and whether the producing party has
=any special or customized system for
storing or retrieving the information.”

“The Standards are intended to pro-
maote efficiency and cost reduction in the
discovery arena,” says Dennis P
Rawlinwon, Portland, OR, Co-Chair of the
Section's Commaercial and Business Litiga-
tion Committee and former Co-Chair of
the Section’s Civil Discovery Standards
Task Force, "Appropriate situations to
shift costs might be where the request-
ing party seeks to receive materials in a
way that unduly increases the expense of
the production, or where the producing
party stores electronic materials in a way
that is designed to unreasonably thwart
SECEEE."

Fieanse Cosfine an iexl page




Electronic Discovery
continued from page 11

To date, there
is litthe case law on
shifting the cost of
producing elec-
tronic discovery.
“The touchstone
seems to be fore-
segability: If a party
chooses to store
electronic materials
in a way that is pro-
hibitively complex

a FRIA R b L:“-.l:'.l

arstrated relation-
ship to the needs
af the business,”

Public
Perceptions of
Electronic
Discovery
Practitioners
agree that the ad-
vent of electronic
discowvery has the

and expensive for e potential to signifi-
other parties to pﬂ“ﬂhﬁmuﬂ“m cantly affect par-
ur, then courts are ties' and the
generally less sym- tronic realm. public’s view of
pathetic to the idea civil litigation.
that it is unfair to "Electronic discov-

require that party to bear some of the
burden,” mnotes Cendali. *On the other
hand, parties seeking extensive restora-
ticn of electronic materials need to dem-
onstrate how and why the materials are
critical to the case, and that the burden
pales in comparison to what 5 at stake in
the action.”

Presarving Electronic Materials

Given the ever-expanding reach of
electronic discovery, clients are advised to
adopt formal policies concerning the re-
tention of electronic infermation. They
should revisit existing policies to make
certain the policies apply to the electronic
realm.

“One of the biggest prablems par-
ties face in this arena is that information
technology professionals tend to purge
documents in the normal cowrse, unless
otherwise instructed by counsel,” warns
Joseph, "As soon as a case begins, dients
should be advised to retain relevant elec-
tronic records, lest a routine destruction
inadvertently give rise to a spoliation
claim,

"Clients should consider tailoring
retention policies to the industry’s par-
ticular need to retain different catego-
ries of documents,” adds Cendali, “For
example, in retail, consumer complaints
might be important to retain longer than
travel receipts, Retention policies are
easier to rely on where they bear a dem-

ery further complicates complex litiga-
ticn, which is already perceived as costly
and time-consuming, ” admits Cendali. As
Joseph points out, however, "In many
cases the costs are outweighed by the
beneficial evidence that can be obtained,
In today's world, no litigant can afford
not to pursue this avenue of discovery.”

Lawners can also use electronic dis-
covery to improve efficiencies. Production
of information in electronic form may
minimize expenses by reducing copying
charges and making the information im-
mediately searchable. In Rawlinson's
view, “Electronic discovery challenges us
to be more imaginative in coming up
with solutions that actually reduce costs.
With the courts’ help, parties can use the
technological advances associated with
electranic information to achieve greater
flexibility and effectiveness in civil discay-
ery.”

For a more extended look at elec-
tronic discovery, see the cogent article by
James P. Flynn and S5heldon M.
Finkelstein, " Primer on 'E-wide-n.c.e.”,"
in the Winter 2002 issue of Litigation, the
ABA Section of Litigation quarterly maga-
zine, O

Citations:

Federal Rules of Civil Procedure Rules
26(b)(2) and 34,

ABA Section of Litigation Civil Dis-
covery Standards (1994),
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It's About

CHANGLEL...

Recent Amendments to the Federal Rules of Civil Procedure

ssummarizes the changes.

Rule 5 - Service of Process

The old version of Rule 5{b) seemed to say that
service should always be made on the attorney of a
party represented by an attorney unless service on
the party was ordered by the court. Mew Rule S(b}1)
clarifies that this rule only applies to service made
under Rules 5{a) (service generally) and 77(d}
(service of notice of court order or judgment). Rule
5(b) does not apply to service of a summions and
complaint, service of process other than a summons,
service of a subpoena, or service of notice of &
condemnation action. Service of these types is
governed by Rules 4, 4.1, 45(b), and 71(A){d)(3)
respectively,

HNew Rule 5(b)2HD) allows for electronic service
under Rule 5(a), but only with the written consent
of the person being served. Consent via electronic
means, such as by an e-mail, should constitute
consent in writing, Cf, 15 USC § 7001 et seq.
Electronic service is complete upon transmission, e,
when an e-mail i sent and not when it arrives,
except that under new Rule S{b}3), service by
¢lectranic means is not complete if the party making
service learns that the attempted service failed (e.g.
& message is received indicating that the e-mail
bounced). Lastly, courts may by local rule allow
service through the court's *transmission facilities™
{e.g. ebectronic filings with the court under Rule S{e)
automatically forwarded to opposing parties who
have consented in writing).

APRIL 2002 # Vo, 21, No. |

nanges to the Federal Rules of Civil Procedure rook effect on December 1,
ree interrelated changl:s all have to do with service, especially service by

means. A fourth rule change affects copyright impound proceedings. The

The new rule also authorizes service by “any other

| means” with written consent. Here the intent is to

permit service by carriers other than the U.5. Postal
Service, and service is complete upon delivery to the
designated agency.

Rule & - Time to Respond

Mew Rule 6(e) rewards a party that agrees to be
served by electronic means in the same way as a party
that agrees to be served by mail, with an additional
three days to respond. The new rule also grants the
three-day extension to & party of no known address who
is served by leaving a copy with the derk of the court
under Rule S{b){2)c).

Rule 65 - Injunctions in Copyright Impound
Proceedings

New Rule 65{f) makes Rule &5 fully applicable to
copyright impound proceedings, The Copyright Rules of
Practice are abrogated and the Federal Rules of Civil
Procedure are fully applicable to copyright proceedings.
Rule B1{a}1), on the application of the Federal Rules,
has also been amended to reflect this change.

Rule 77 - Service of Court Orders and Judgments

Mew Rule 77(d) provides that the court clerk may
serve notice of orders and judgments using any of the
means authorized by Rule 5(b), including electronic
service, The Rule 5(b) requirement of writhen consent for
electronic service applies. 7




COLLATERAL-PARTICIPANT LIABILITY
continued from page 1

in light of the crcumstances un-
der which they are made, not
misleading (the buyer nat know-
ing of the untruth or omission),
and who does not sustain the
burden of proof that the person
did not know, and in the exer-
cise of reasonable care could not
have known, of the untruth or
armisson,”

Federal securities law contains simi-
lar general liability provisions® that
should be considered becawse, most of-
ten, both state and federal securities laws
apply under circumstances in which se-
eurities fraud is alleged.

il. What is collateral-participant
liability?

Collateral-participant liability is a
form of secondary liability in which
nonsellers of securities are held liable for
injuries caused by fraud perpetrated by
sellers of securities. Collateral participants
are individuals who do not actually sell
securities, but who are nonetheless
named as defendants in securities fraud
lawsuits. Such individuals regularly in-
clude lawyers, accountants, investment
adwvisors, consultants, investment bank-
ers, corporate and celebrity spokesper-
sons, and like individuals,

. Federal law limits collateral-
participant liability.

In order to appreciate the unigue
nature of Oregon's treatment of collat-
eral-securities liability, it is helpful to first
consider the comparable federal law.
Under federal securities law, through ex-
press statutory provisions and through
judicial mandate, strict limits regarding
the circumstanoes in which collateral par-
ticipants may be held liable for injuries
caused by securities fraud have been e5-
tablished. For example, federal securities
law precludes claims against collateral
participants based on broad aider and
abettor theories that would apply in com-
mon law tort cases, and narrowly defines
the class of collateral participants who are
subject to secondary liability.

a. Aider and abettor liability.
In its landmark decision in Central

Collateral-participant liability is a
form of secondary liability in which
nonsellers of securities are held
liable for injuries cansed by fraud
perpetrated by sellers of securities.

P

Bank of Denver, N.A. w First Interstate
Bank of Denver, N.A., 511 US 164 (1994),
the United States Supreme Court defini-
tively established that collateral-partici-
pant liability premised on aider and abet-
tor theories is not available in actions
brought under the federal securities law
general liability provisions. Consequently,
following Central Bank, collateral partici-
pants may be held liable under federal
securities fraud claims only when all of
the requirements of primary liability are
proved against them.*

b. Controlling person liability.

Controlling person lability is liabil-
ity for nonsellers of securities based on
respondeat superior principles. Under the
federal controlling person statutes,
nonsellers may be liable for injuries
caused by securities fraud only when
nonselbers malmtain control over sellers
of securities.® A primary purpose of the
controlling person provisions is to ensure
that securities brokers act properly and
supervise their employees, The statutes
impose lability on supervisors who do not
directly participate in bad acts, but none-
theless fail to prevent them. Other ex-
amples of nonsellers who might be liable
as controlling persons include, without
limitation, partners, officers, and direc-
tors of securities sellers.

For obvious reasons, many of the in-
dividuals identified above as collateral
participants do not gualify as controlling
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persons under the federal statutes be-
cause they do not have the power to ex-
ert actual contral over securities sellers.
Therefore, in most instances, these indi-
viduals may not be held liable under the
federal contralling person provisions,

IV. Collateral-participant liability
under Oregon securities law.
Oregon securities law containg sig-

nificant deviations from federal securities

law. Notably, Oregon securities law does
not contain the strict limitations on col-
lateral-participant liability that are
present in federal securities law, and

which are discussed above. ORS 59.115(3),

which creates collateral-participant liabil-

ity under Oregon law, provides that

"every person who partic
pates or materially aids in the
sale is also lable jointhy and sev-
erally with and to the same ex-
tent as the seller, unless the
nonseller sustains the burden of
proof that the nonseller did not
know, and, in the exercise of rea-
sonable care, could not have
known, of the existence of facts
on which the liability is based.
Ay person held liable under this
section shall be entitled to con-
tribution from those jointly and
severally liable with that per-
son.”

Unlike federal securities law, Oregon
law does not limit collateral-participant
liability to controlling persons and it ex-
pressly recognizes liability based on an
aider and abettor theory. Accordingly, the
number and categories of collateral par-
ticipants subject to secondary liability
under Oregon securities law are larger
than under federal law.®

a. Interpreting ORS 59.115(3).

Presently, there are precious few
published opinions interpreting ORS
59.115(3), As a result, there is congider-
able uncertainty regarding its application
and its limitations. Presumably, this pro-
vision will receive closer and more fre-
guent attention as the forum for adjudi-
cating securities fraud claims moves from
federal courts to state courts.”

Pledse comiinae o Rexr page




COLLATERAL-PARTICIPANT LIABILITY
cantinuwed from page 15

Also contributing to the uncertainty
regarding the application and limitations
of ORS 59.115(3) is its novelty. The Or-
egon legislature patterned ORS 59.115(3)
afver the 1956 Uniform Securities Act, §
A10{a)2)b). However, it enacted differ-
ent language regarding the scope of the
individuals who may be subject to sec-
ondary liability. The Uniform Act prowvi-
sion provides that

*|elvery person who directhy
or indirectly controls a seller Ii-
able under subsection (a), every
partner, officer, or director of
such a seller, every person oocu-
pying & similar status or perform-
ing similar functions, every em-
plovee of such a seller who ma-
terially aids in the sale, and ev-
ery broker-dealer or agent who
materially aids in the sale are
also liable jointly and severally
with and to the same extent as
the seller, unless the non-seller
whao is 50 liable sustains the bur-
den of proof that he did not
kniow, and in the exercise of rea-
sonable care could not have
known, of the existence of the
facts by reason of which the li-
ability Is alleged to exist. There
is contribution as in cases of con-
tract among the several persons
5o liable.

While the similarities in the provi-
slons are many, two important differ-
ences exist. First, the Uniform Act provi-
sion provides an enumerated list of indi-
viduals who might be held secondarily
liable for securities fraud, while the Or-
egon provision expands the possibility of
liability to "every person.” Second, the
Uniform Act provision applies to persons
who “materially ald® securities tramsac-
tioms, while the Oregon provision applies
to those who either “materially aid” or
"participate in" a securities transaction,
These modifications distinguish Oregon's
law from that of other states enacting
the Uniform Act such that Cregon courts
and practitioners cannot look to other ju-
risdictions for guidance. In addition, these
modifications appear to expand the po-
tential for liability by collateral partici-
pants in Oregon beyond that afforded by
the Uniform Act.

Collateral participants may be
held joinely and severally linble for
injuries flowing from unlawful
securities sales only if they either
participate or materially aid in the

sale of securities.

b. The primary-liability
reguirement.

It is important to appreciate that sec-
ondary liability, even in Oregon, cannot
stand alone. While collateral-participant
liability under ORS 59,115(3) is not con-
tingent on any violation of law by
nonsellers, it must be predicated on a
seller’s violation of securities law.® Con-
sequently, nonsellers may be held liable
under ORS 59.115(3) only if a plaintiff se-
cures a finding of liability against a pri-
miary violator.® In other words, if a plain-
tiff fails to secure a judgment of lability
against a primary violator, all collateral-
liability claims must be dismissed.

€. The “material aid” and

“participate” slements.

Collateral participants may be held
jointly and severally liable for injuries
flowring from unlawful securities sales
anly if they either participate or materi-
ally aid in the sale of securities." Unfor-
tunately, Oregon courts hawve encoun-
tered difficulty defining the type of con-
duct that satisfies these elements and,
therefore, uncertainty exists.

in Prince v. Brdon, 307 Or 146 (1988),
the Oregon Supreme Court attemped to
explain the limits of the material aid and
participate in elements, In Prince, the
court held that lawyers who prepared
documents necessary to a securities sale
had materially aided and participated in
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securities sales, Arguably, Prince repre-
sents a shift from Oregon case law, which
pravided that the mere preparation and
executhon of documents by collateral par-
ticipants does not constitute material aid
or participation in a securities transac-
tion." Justifying its decision, the Prince
court distinguished a lawyer's role in pre-
paring securities transactions, which the
court recognized requines certain knowl-
edge and judgment, from “[tlyping, re-
producing, and delivering sales docu-
ments”, which the court admitted "“may
be necessary to the sale”, but does not
require certain knowledge and judg-

| ment, and can be performed by anyone. '

Following Prince, it appears that the
analysis of the material aid and partici-
pation elements is centered on the sig-
nificance of the collateral participant’s
conduct as it contributes to the securn-
ties tramsaction.'? It is unclear, howewer,
1o what extent a collateral participant’s
conduct, including conduct reguiring
knowledge and judgment, must be nec-
essary to securities transactions. ' Prior to
Prince, courts held that collateral partici-
pants materially aid or participate in se-
curities sales when the “sale would and
could not have been consummated”
without the collateral participants” activi-
tlﬁhﬁ

With little effort, one can conjure up
a variety of circumstances in which col-
lateral participants contribute significant
knowledge and judgment in 4 manner
that is only tangentially related to secu-
rities sale, and not necessary to i, For ex-
amiple, securities transactions can be com-
pleted without the use of investment
advisors and consultants. If such individu-
als are commissioned for a limited pur-
pose, which is only remotely related to a
securities transaction, does ORS 59,135
nonetheless implicate these individuals?
The answer to this guestion, and many
maore like it, is unknown. Accordingly, it
is prudent for all business professionals
to proceed with deliberate caution when-
ever an engagement involves, or might
imvohee, securities transactions,

d. The lack of knowledge defense.

& substantial limitation to collateral-
participant liability in Oregon is the lack
of knowledge defense. Pursuant to ORS
59,115(3), collateral participants who ei-

Please combimie o8 SerT g
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continued from page T6

ther participate or materially aid in un-
lawful securities transactions may avoid
liability by proving that they “did not
know, and, in the exercise of reasonable
care, could not have known, of the exist-
ence of facts on which the liability is
based.”"® Under this defense, the "rel-
evant knowledge is of "the existence of
facts,” not of the unlawfulness of a sale.”
In other words, one may be held liable as
a collateral participant based on knowl-
edge of facts constituting a fraud, even
though one does not know in fact that a
fraud has ocourred, In addition, because
the lack of knowledge defense s an af-
firmative defense, and not an element of
the plaintiff's prima facie case, the Or-
egon Supreme Court has acknowledged
that it places “"upon persons besides a
seller's employees or agents who materi-
ally aid in an unlawiul sale of securities a
substantial burden to excnerate them-
selves from liability for a resulting loss,
but this legislative choice was deliber-
ate.”"’

Like the material aid and participate
elements, considerable uncertainty sur-
rounds the lack of knowledge defense,
For example, it is unknown to what ex-
tent courts will be willing to infer knowl-
edge of securities transactions by collat-
eral participants based on argument that
they should have known certain facts.
Consider an investment banker who is
engaged by a nonpublic corporation to
value its assets in conjunction with cer-
tain bank loans. if the corporation later
uses the valuation in connection with se-
curities transactions, will courts deny the
investmient banker the protection of the
lack of knowledge defense based on ar-
gument that the banker should have
known about the securities transactions
because asset valuations are frequently
used in connection with them? Or, will
the court find that the affirmative de-
fense is satisfied because the investment
banker could not have knowledge of the
*facts on which the liability is based®
because the securities transactions had
not even been contemplated at the time
that the asset valuation was performed?
Again, answers to these questions are un-
known. Lawyers and clients should pro-
ceed with caution when any business ac-
tivity does, or might, invohe the possi-
bility of securities transactions,

...one may be beld liable as a
collateral participant based on
knowledge of facts constiruting a
fraud, even though one does not
know in fuct that a fraud has
occurred,

Conclusion

Recent events have prompted us to
consider the reality of losses caused by
investments in securities. Because such
losses are common, and because the cir-
cumstances surrounding them often pro-
vide fertile ground for litigation by dis-
appointed investors, it is important we
are attentive to and understand the im-
plications of both federal and state secu-
rities laws, and that we counsel our cli-
ents to do the same. In particular, we
should be mindful of Oregon's collateral-
participant liability statute, which is
unique and riddled with uncertainty.
With prudence and diligence, our clients
and we can ensure that we steer clear
from securities fraud lability. O

1 See also ORS 59,135 (providing general
liability for securities frawud).

2 See Section 10(b) of the Securities
Exchange Act 1934, 17 CFR § 240.10b-5
(1987), Rule 10b-5 promulgated onder
(providing definition for general securities
fraud liabilivy under federal securities law).

i Generally, tederal securities laws apply
when fraud is perpetuated through use of
any means of instrumentality of interstate
commerce, or of the mails or of any facility
of any national securities exchange, See e.q.
17 CFR § 240.10b-5 (1987).

4 g at 191,

5  Ses eqg. 15 USCA § TTo; 15 USCA §
Thtfa).

6 Spe Anderson v Carden, 148 Or App
675, 683, 934 P2d 562 (1997) "By its tefms,
[ORS 59.115(3)] expands the class of
potentially lable persons from whom
damages may be obtained for a sellers
violation of seourities lasns®).

7 The enactment of the Private Securitses
Reform Act of 1995, which imposes
significant obstacles to plaintiffs seeking to
bring securities fraud claims in federal
courts, has caused a shift in securities actions
o state courts.

8 See Anderson v Carden, 146 Or App
675, GBI, 934 P2d 562 (1977).

¥ See ndl ("ORS 59.115(3) itself does not
establish a standard of conduct the violation
of which may result in an action for
damages”).

0 Sew ORS 59.115(3).

11 See Austin v, Baer, Marks & Upham,
1986 WL 10098, *5 (D Or Juby 18, 1986) {*[iln
interpreting the *participates or materially
adds’ languadge, the Oregon courts have
required more than the mere preparation
andd execution of documents®) (citing
Fakhvoal v Mason, 72 Or App 681, 696 P2d
1164 (1985)).

12 Prince v, Brdon, 307 Or at 1449,

13 See Adnsiie v First interstate Bank of
Ovegon, 148 Or App 162, 184, 939 P2d 125
(1957) (holding that “the cases have
emphasized that liability as a participant or
a provider of material aid depends on the
extent and importance of the defendant’s
ineadhvement ).

14 The Prince court did not address the
issue of necessity because the lawyer's
conduct at msue, drafting tramsaction
documents, was clearly necessary to the
sefurities sale. See Prince v Brpdon, 307 Or
at 150-51,

15 See, e.g., Black & Co. v Nowa-Tech Inc.,
333 F Supp 468 (D Or 1971) (lawyers wha
prepared legal papers did work required to
consummate the securities salel; see also
Fakhardai, 72 Or hpp a1 685 (lormer owner
of securities drafted sale contract that was
mECessATy Do securities sale).

16 Prirece . Brydon, 307 Or 146, 150, T4
P2d 1370 (19688); see also Colling v Fitzwater,
277 Or 404, 406, 560 P2d 1074 [(1977)
{director who knew that securities werne
unregistered could be lable under ORS
59.115(3} even though he had no
knowledge that registration was required).

17 See g &t 150

APRIL 2002

= Yo 21, Mo 1




L. Claims for Relief
ents of certain business torts
examined by the Court of Appeals

in Mot Services Group v. Adecco Employ- |

m Services, 178 Or. App. 121 (2001).
Plaintiff (Volt) and defendant (Adecco)
were in the business

of providing tempo- |

rary employees to
serve business cus-
tomers, One large
customer—Nike,
Inc.—terminated its
contract with Valt
and hired Adecco to
become its “master
vendor® for tempo-
rary employes needs nationwide, Adecco
then contacted certain Volt employees
and encouraged them to apply for posi-
tions with Adecco so that they could con-
tinue working at Mike, About 150 em-
ployees did so. Volt sued, alleging
(among other things) that Adecco had
improperly intertered with the restrictive
covenant in Volts employment contract
with its employees. The trial court
granted summary judgment to Adecco.
The Court of Appeals reversed on certain
claims, holding that (1) the trial court
erred in concluding that the restrictive
covenant was unenforceable as a matter
of law (178 Or, App. at 128-29); and (2}
Violt sufficiently established the "im-
proper means” element of its intentional
interference claim by showing that
Adecco's actions violated guidelines set

forth in a “code of ethics® promulgated
by a national industry organization (178
Or. App. at 129-31). The court also re-
versed a summary judgment for Adecco
on Volt's unjust enrichment claim, and
affirmed the summary judgment for
Adecco on Volt's unfair competition
claim, 178 Or. App. at 134-35.

nt for Hemenway Realty learned

| rtance of being earnest after he
d liable for nearly $65000 in

a and attorney fees for breach-

ing his fiduciary duty of disclosure to his
clients. Rathgeber v James Hemenway
Inc., 176 Or. App, 135 (2001). The agent
may have bade a farewell to alms, but
he discovered after the Couwrt of Appeals
reversed a portion of the award that the
sumn also rises, For the plaintiffs, it turned
out to be a case of to have and have not
wihen the Court of Appeals (1) reversed

APRIL 2002 = Voo 21, Mo |

an award of emotional distress damages;
{2} reversed the attorney fee award
{which was based on a claimed violation
of the Unfair Trade Practices Act); and (3)
affirmed an award of 313,600 in eco-
nomic damages. The court noted that
Oregon courts “consistently have rejected
claims for emotional distress damages
stemming from relationships that are
fundamentally economic® in nature, 176
Or. App. at 145, The relationship here was
"fundamentally economic” because
“defendant’s sole undertaking was to aid
plaintiff in the purchase of a residence
176 Or. App. at 146,

A, r who avoided a fatal automaobile
t may be liable in tort for acting

rit* with another driver who was

ed inithe crash, the Court of Appeals
held in Slagle v Hubbard, 176 Or. App. 1
(2001}, The plaintiff in that case was in-
volved in a head-on collision with a
pickup truck driven by Hubbard, Hubbard
was killed in the wreck. Plaintiff sued a
third driver (Painter) who avoided the
accident, alleging that Painter and
Hubbard acted “in concert™ when they
“agreed to race”™ from their homes in
fAstoria to Woodland, Washington. The
Court of Appeals, reversing a judgment
on the pleadings entered in favor of
Painter, held that plaintifi's allegations

| were sufficient to establish a claim

against Painter under section 876 of the

| Restatement (Second) of Torts (1979),
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SIGNIFICANT CASES
continued from page 18

A majority shareholder of a closely-held
- ion breached his fiduciary duties
inority shareholders in some re-
e Court of Appeals held in Naito

v Naito, 178 Or. App. 1 (2001). After not-
ing that “the heart of a corporate
fiduciary's duty is an attitude, not a rule”
{178 Or. App at 21), the Court of Appeals
concluded that Sam Naito failed to act
with the required “fiduciary attitude*® by
“failing to provide for adequate divi-
dends or other financial benefits [to the
minority shareholders] on reasonable
terms.” 178 Or. App. at 24. The opinion
includes an interesting discussion of the
history of the Maito family and their de-
velopment projects in the Portland area,

II. Jurisdiction

rt of Appeals debated “the ge-
of modern doctrines of justicia-
*in Litsey w Coos County, 176 Or.
Y 524, 529 (2001). In that case, a di-
vided court, sitting en banc, affirmed the
dismissal of a petition for judicial review
of a decision of the Land Use Board of
Appeals. Judge Landau, writing for the
majority, examined the doctrine of justi-
ciability—*along with its companion
terms “standing,” ‘mootness’ and ‘ripe
ness'” as they evolved in Oregon. Judge
Landau concluded that these concepts
are “judicial constructs, developed first
in reference to the “judicial power' con-
ferred in federal courts under Article NI
of the United 5tates Constitution and
later adopted by the Oregon courts in
reference to the ‘judicial power® con-
ferred under Article Vil (Amended) of the
state constitution.® 176 O App. at 529,
Three judges—Deits, Armstrong, and
Brewer—dissented. The Lisey opinions
are required reading for Oregon practi-
tioners interested in justiciability issues.

One of the justiciability doctrines
analyzed in Utsep—mootness—was ap-
plied by the Court of Appeals in Keaney
¥, University of Oregon, 178 Or, App. 198
(2001). There, the court dismissed as moot

a student’s challenge to a university's dis-
ciplinary order. The claim became moot
atter the student graduated. Petitioner's
claim to eliminate the "black mark™ on
his student record was found to be not
justifiable because administrative rules
required the university to destroy a
student’s disciplinary records upon gradu-
ation, 178 Or. App. at 208

M1, Limitation of Actions |

Phegthree-year statute of limitations in
ORS 20.075—not the two-year limitations
peried in ORS 12.110{d)—applied to a
madical malpractice action brought by
the personal representative of the
decedent’s estate against decedent’s
treating physicians, the Court of Appeals
held in Giulietti v Oncology Astociabes
of Oregon, 178 Or. App. 260 (2001). In
another medical malpractice case,
Walters w« Hobbs, 176 Or. App. 194 (2001),
the court held that new allegations did
not "relate back” to the original com-
plaint. Plaintiff sued to recover damages
she suffered as a result of negligent treat-
ment relating to the birth of her daugh-
ter. The Court of Appeals held that there
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were "material differences”™ between the
allegations of the complaints as to (1) the
nature of defendant’s tortious conduct;
{2} the source of causation of injury; and
{3} the nature of plaintiff's injury and re-
sultant damages. 176 Or. App. at 212.
Because the new allegations were added
after the statute of limitations expired, a
jury award based on those allegations
was reversed.

Barke v Maeyens, 176 Or. App. 471
1}, the Court of Appeals held that the
-year statute of ultimate repose in
5 12.110{4) does not violate Article |,
sections 10 and 20 of the Oregon Consti-
tution. The court explained that plaintifis
action, filed seven years after the alleged
negligent acts, would have been barred
under the law as it existed at the time of
the enactment of the Oregon Constitu-
tion, in part because the “discovery rule,®
a5 applied to medical malpractice actions,
“wias primarily a judicial creation of the
19505 and 19608." 176 Or. App. at 482,

IV, Miscellaneous

amendments to the summary
i &nt standards in ORCP 47C do not
apply to cases pending on appeal on the
ive date of the amendment, the
Cregon Supreme Court held in Robinson
v. Lamb's Wilsomville Thriftway, 332 Or.
453 (2001). The Court explained that the
19949 amendments only applied to actions
“pending on® the effective date of the
Act; it was clear from the text and con-
text of the Act that the legislature “in-
tended that the amendments apply only
to actions pending in trial courts,” 332
Cir. at 460,

The mere fact that a party voluntar-
ily complied with a judgment does not
preclude the party from bringing an ap-
peal, the Court of Appeals held in Ramax,
fnc. v Morthwest Basic lndustries, 176 Or.
App. 75, B4 (2001) (disavowing City of
Partland v. One 1973 Chewolet Corvette,
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continued from page 19

113 Or. App. 469 (1992)). The rule prohibiting the use of verdict-urging instructions— i

also called “dynamite instructions because they are used to ‘blast loose’ a deadlocked
jury"—applies in civil as well as criminal cases. Schlimgen v. May Trucking Co., 178 Or.
App. 397, 404 (2001).

And although the end does not justify the means, Weaver v. Gunn, 176 Or. 383
{2001), demonstrates that the means will sometimes determine the end. In that case, a
man entered into an "artificial insemination surrogate contract” with a woman in or-
der to provide a means for the man to father a child through artificial insemination.
The woman agreed to relinquish custody of the child. She was to receive $12,000 for
her services. After reaching an oral agreement, the parties then began to engage in
consensual sexual intercourse. The woman became pregnant, accepted approximately
$12,000 in payments, signed the written agreement, and allowed the man to take the
baby home from the hospital. Three weeks later, she sought custody. The trial court
awarded custody to the mother, holding that “the artificial insemination agreement
did not apply because mother did not become pregnant by artificial insemination.”
176 Or. App. at 386. The Court of Appeals affirmed. O




