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Expert Witnesses: Not Aut::nmatically Protected by
the Attorney-Client Privilege or the Work Product

Doctrine

By Eric L. Dahlin and Kevin Kono of Davis Wright Tremaine LLP

Cregon lawyers should
be aware that the rela
tianship between an at
tormey and an expert
wWitness whether the
expert is expected to tes
tity or not = is not auto
matically protected by
the attormey-clhient privi
lege or the work prod-
uct doctrine

The Oregon 5u
preme Court recently
addressed the issue of
whether an individual
retained as a non-testi
fying expert by one
party may be called as
an expert witness for
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the opposing party in the same case. In
Stare v Regagle, 330 Or, 471, 8 P.3d 980
(2000}, the Court held that expert opin-
ons and testimony that can be segregated
trom confidential communications from
an attormey fall outside the scope of the
attorney-client privilege and the work
product doctrine. In such cases, one party
may utihze an expert who was previously
retained in the same case by the adverse
party, provided that the expert s testimony
does not relate to confidential commiuni
cations with the adverse party. This ap
proach to relationships between attorneys
and the expert satnesses they retam pre
vents parties from “buying up® experts or
otherwise cloaking expert testimony with
the attorney-client privilege or work prod
uct protections.
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I. State v, Riddle

In State v Riddle, the Oregon Su
preme Court addressed the complicated
issue of whether an expert witness” opin
o and observations that were not com
municated to counsel, or were based on
nan-caontidential communications with
counsel, are protected under either the
attormey-chient privilege or the work prod
uct doctrine. The specific context in Riddie
involved an expert who was retamed by
one party but was not asked to testify, and
who was subsequently retained to testify
as an expert in thie same case on behalf of
the adverse party.

In Riddle, detendant Dowglas Riddle
appealed his convictions for criminally
negligent homicide, drll.'lnq while intoxi-
cated, and fourth-degree assault. Riddle
had swerved into an on-coming wehicle,
killing two of its occupants. At trial, the
State called an acodent reconstruction
expert who testified that the cause of the
atcident was that Riddle had lost contral
af his wehicle as a result of taking a turn
too fast. Riddle rebutied this testimaony
with his own expert who testified that the
accident ocourred when Riddle lost con
tral of his vehicle after his steering mecha-
nism locked,
rebut the testimony of Riddle's expert by
calling a third expert, Myers, who origi-
nally had been hired by Riddle. Riddle
sought to prevent Myers from testifying,
claiming that Myers' opinion was privi
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Im recent years, revisions to Federal Rule
of Civil Procedure 30(d) and state and
Iocal counterpart rules relating to depo-
sitions have substantially reduced the
impact that an attorney defending at
deposition can have on the |'J-E'|.'|-|:|l'|EF'|1.'5
testimony.

Objections made during deposition
must now be made concisely and in a
nonargumentatve and ponsugoestive
manner. The revised rules mow discour
age the lawyer who is defending the
deposition from giv
ing the deponent
any “help” during
the deposition.

These develop-
ments have made it
all the more impor-
tant that a depo
nent be properly
prepared for the
deposition. By the
time the deposition starts, the depo
nent needs to be able 1o proceed inde-
pendently and without lawyer asis
tance

Realizing the foregoing, | continue
1o be puzzled why most of us tend to
prepare our witnesses for deposition by
overlpading them with information
that they cannot digest and cannot
possibly remember and that s likely to
cause them to perform less effectively
iham if they had been given no infor
mation from us at all. We would do
better, | believe, in predeposition prepa
ration to provide our wWitnesses with a
limited number of simple principles
rather than launching an avalanche of
information and overloading them

Dvmnis Bavidinson

Comments
From

the Editor

“AVOID
PREDEPOSITION
INFORMATION
OVERLOAD"™

Dennis P. Rawlinson
Miller Nash e

1. Information Overload.

Ower the course of our careers, based
on our reading and expErience, We aicu-
rmulate a list of principles on what a wit
ness should do in a deposition. 5o far, so
good. Typical principles might include
the following:

B Tell the truth.

B Listen carefully to each guestion

B Be brief.

B Do not g information that s not
asked for.

B Do not guess if you are not certain

B Make sure you understand the ques

tion
B Take your time

B Give an audible answer.
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B Avoid testifying about the knowl-
edge of others
Do not exagoerate.,
if you make a mistake, say 50,
Do not lose your temper
Awoid joking and making wisecr acks.
Select the words in your answer

thowghtfully and carefully
B Do not discuss conversations with
your lawyer

B Beware of gquestions involving dis
tance and time.,

B Give your lawryer time to raise abjed
tiorng 10 questions.

B if there is an objection, do not an-
sweier until told to do so.

B Do not let the adverse lawyer fool
you with kindness,

. B Give complete answers

We imvibe our witress 1o a deposition
preparation session on either the mam
ing of or the night before the deposition.
We then spend 45 minutes or mone leg
turing the witmess on how to be a g-:u:ld
witness, covering these 20 principles and
PN Mo,

inevitably, the witness feels like a
worker caught behind a dump truck
when the truck bed is lifted, the gate
opened, and the contents dumped. The
Witmess experiences information over-
lnad

Maoreower, if we |ook :’IME|:||' at owr
principles, many of them are inconsistent
and in conflict with each other. For in-
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FROM THE EDITOR

continuwed from page 2

stance, | suspect that all of us have read,
heard, or wsed the following
predeposition instructions, which upon
careful examination we see are inconsis-
tent or confusing:

1. Give complete answers’'do not volun-
teer information,

2. Be courteous/do not be overly
friemdly.

3. Be "careful” in your andwers'do not
try to "outthink™ the other lawyer.

4. Take your time/do not take so long
that you appear to be making up
WOUR Snswers.

5 Allow time for objections to be
raised/probably | will raise no or few
objections.

6, Listen carefully to each question/do
not overanalyze the question.

7. Do not guess if you are not certain/
say with certainty what you know,

& Tell the complete truth/answer only
what you are asked,

4, Give a positive answer/do not exag-
gerate,

10. Do not be afraidithe questioner will
try to hurt you.

The result is that we too often end
up with a deponent who is confused and
becomes convinced that no matter what
he or she does, it will be wrong., Such a
wiltrness is usually bess effective in deposi-
tion than if the witness had never spo-
ken with ws.

2. Concentrate on Simplicity.
Instead of “dumping® 20 principles
on your deponent before the next depo-
sition, | suggest that you limit your in-
structions to three or four simple prin-
ciples, Sure, you can cowver a number of
other suggestions, but | believe it i best
to encourage the witness by saying that
he or she will do an cutstanding job if he
or she simply remembers and practices
the three or four principles, If your wit-
ness happens to remember some of the
ather things you discuss with him or her,

= then fine = but if not, itwon't be a prob-

lerm.

Your objective is to relax the witness,
not place him or her like a deer at night
on the highway, frozen in the headlights
of an oncoming car,

Consider the following three ar four
principles. 1t may well be that others or
similar principles stated differently will
be more effective for you,

. W Analyze the question.
. @ Make sure you understand the gues-

tion,
B Pause.

B Answer briefly.

& brief explanation of each is set forth
below.

a. Analyze the guestion.
The witness should realize that this
is not everyday conversation. The wit-

" niess should be focusing on the question
+ just as if it were projected on a screen in
" aslide show. Each word should be ana-
+ lyped. The witness should not assume or
" anticipate the context.

The witness should then determine

" whether the question is fair and under-
- standable. Whether each word in the
" guestion is accurate, Whether the gues-
- tion uses language that the deponent
" might not use or be comfortable in us-

ing.

& Make sure you understand the

quastion,
The witness should understand that

he or she has rights. If the guestion is
not fair or understandable, the witness
is entithed to have it restated or rephrased

. or to have the troublesome word or

phrase explained or restated.
The witness should proceed with
answering the question only when the

; witness is certain what has been asked.

:t."-ll.ﬂl.

Thiis may be the most powerful prin-
ciple. Pausing allows the deponent to
be analytical and consider his or her an-
vwer carefully before it is given. I al-
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= lows the witness to take control in a set-
. ting imwhich the questioner normally has
= pontrol. The witness can control the pace.

The transcript will not disclose the

= length of time taken to answer. The de-
. ponent should be deliberate in his or her
« choice of words. The deponent should
. think about what he or she wants to say
« and then carefully select the waords that
" ewpress the thought in the best way pos-
- sible.

The witness should realize that the

- silence created by the pause before the
" answer is the witness’s “friend.” Al-
- though silence in everyday conversation
Cis awkward, in deposition, it is the
- deponent’s ally.

. d. Answer briefly.

The longer the deponent's answer,

. the more questions the examiner will
" think of based on the answer. Moreowver,
+ by volunteering maore information than
* was asked, the deponent runs the risk
. that he or she will be providing to the
- examiner information that will eventu-
. ally be wied against the depanent.

Often, a one-sentence or even a oneg-

; wiord answeer will be sufficient. The wit-
" ness can summarize, if necesany, 1o en-
. able the witness to answer in one sen-
: tence,

3. Conclusion.

The next time you prepare a witness

* for deposition, instead of backing up a
. dump truck containing the 20 deposition
* principles you have assembled over the
. course of your career and dumping them
* on the deponent, thus creating the risk
. of information overload, keep your in-
* structions simple.

Provide the witness with simple, eas-

* ily understocd principles that the witness
. can remember easily and that will instill
- ponfidence.

This is not to suggest that practicing

- deposition testimony prior to deposition
. isn’t essential. And this is not to suggest
© that dialogue is not maore effective than
. lecturing during deposition preparation.
¢ But proper deposition preparation begins
. with simplicity and confidence-building,
+ not information overload.

Try it. 7



Itis my honor to serve as Chair of the Liti-
gation Section for 2001, The Litigation
Section remains vital. It continues to be
the largest Section within the Bar, The
Section remains strong financially. it con-
tinues to run an annual surplus, The Sec-
ticn continues to fulfill its mission of fos-
tering professicnal education, develop-
ment, and collegiality.

The publication you are reading s
one of the Section’s proudest continuing
accomplishments. Under the able stew-
ardship of Editor Denny Rawlinson, the
Litigation lournal
continues to pub-
lish three issues
annually contain-
ing timely articles
of interest to
litigators.

Denny also
continues to lead
aone aof the
Section's other
crown jewels, the
Litigation Institute and Retreat held an-
nually at Skamania Lodge. With the able
assistance of program planmers, Marie
Eckert and Greg Mowe, efforts are well
under way for the Minth Annual Institute
and Retreat, which will be held on March
8 and 9, 2002

Ron Cohen of Phoenix, Arizona, and
loanne Epps of Temple University in
Philadelphia will make a joint presenta-
tion on witness preparation on Saturday.
Alex Sanders, President of the College of
Charlesten in Charleston, South Caralina,
who is known for his high gquality and
inspirational presentations, will speak on
Friday atternocon. Longtime Litigation
Section Institute and Retreat favorite,
David Markowitz, will also be joining us
Friday afternoon. David will discuss the
wse of video depositions during discow-
ery and at trial. United States Magistrate

Judge Donald H. Ashmanskas will discuss
effective oral and written advocacy,

We are indebted to Denny, Marie
and Greg for their tireless efforts over the
years in planning and presenting this ax-
cellent annual CLE event. The program
planners are already hard at work on the
2003 program,

The Executive Committee of the Liti
gation Section, under Denmy's guidance,
established the Owen M. Panner Profes-
sionalism &ward four years ago. The
award is presented at the Friday evening
dinner at the Litigation Section Institute
and Retreat. Past recipients have been
Judge Panner, the late Don McEwen,
Gene Hallman, and Judy Snyder. Litiga-
tion Section Committee member Richard
Lane has devoted many hours each year
weriting legal associations and bar groups
of interest, soliciting input and nomina-
tions for the award. The deadline has
passed for nominations for the 2002
award. The Executive Committes chose
the recipient of the 2002 award at its next
Executive Committes meeting on Sep-
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tember 21, 2001. Nominations for future
awards may be made st any time, and
should be submitted to Richard at
503-228-6600, Copies of the written cri-
teria and procedures governing the se-
lection process are available from Rich-
ard.

The Executive Committee establishes
four scholarships, based on financial
nedd, for Section members who could not
otherwise afford to attend the Litigation
Section Institute and Retreat. The Section
funded four scholarships for the 2001 In-
stitute and Retreat. The recipients came
from a cross section of practice areas,
gender, ethnic and other diversity. The
Oregon Minarity Lawyers Assooiation un-
dertook the administration of the schol-
arships. The OMLA Board devoted count-
less hours publicizing the scholarships,
saliciting nominations, evaluating appli-
cations, and making its decision. The Liti-
gation Section Executive Committee
voted to continue the schoalarship pro-
gram, and OMLA has generously agreed
to devote the time and effort to admin-
ister the program. Applications and nomi-
nations for these need-based scholarships
should be directed to Anastasia Yu
Meisrer, a member of the OMLA Board,
who may be reached at 503-617-1035.

The Executive Committes's educa-
tional efforts also include its biennial pro-
gram planning and presentation of a
practical skills CLE, Fundamentals of Cwr-
egon Civil Trial Procedure, to be held on
October 1% and 20, 2001, Executive Com-
mittee members Theresa Wright and
Earen Saul once again are planning this
important program.

The Section has expanded its spon-
sorship of speakers at the Bar Conven-
tion, In the past, the Section has been a
co-sponsor of a national speaker. This
year, the Section s sponionng two na-
tional speakers.
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THE OPINION RULE, KNOWLEDGE RULE, AND

ADMISSIONS: Part Two

by John W. Stephens

C. OPINIONS ON AMOTHER'S STATE

OF MIND
Probably nothing about the Enowledge
Rule and the QOpinion Bule prompts more
surprise than when lawyers learn wit-
nesses may testify about another's state
of mind. They mistakenly believe that
“gne person cannot possibly know what
another's state of mind i5.” 7 Wigmore,
Evidence § 1962, at 140-41 (Chadbourn
rev. 197E).

Maost lawyers understand that lay
witnesses can give opinions on such things
as speed and dis-
tance, but the
Opinion Rule per-
rrits mwch maore. In
civil actions, wit-
nessas can give
their apinions of
the state of mind
of another so long
as the require-
ments of the
Knowledge Rule and the Opinion Rule are
met (i.e., the witness actually observed
the other person, the opinions ar infer-
ences about the other person's state of
mind are rationally based on the percep-
tion of the witness, and the opinion or
inferences about the other's state of mind
are helpful to a dear understanding of
the witness's testimony or the determi-
nation of a fact in issue). Where these re-
quirements are met, this kind of evidence
is not speculation.

If you consider the reasons for the
Opinion Rule, it is not that surprising that
a witness can testify about the state of
mind of another. Everyone draws infer-
ences and forms opinions about what
others know and believe. These infer-
ences and opinions are an important ba-
sis of all human interaction. Corbin noted:

In an
ancient case,
¥.B. 17 Edw.lV, 2,

Brian, C_l., remarked, per-

haps erraneously, that “the devil
himself knoweth not the
thawght of man.” Every day ex-
perience shows that man himself
beliewves that he can discover the
thoughts of another man, This
he does by inferences from the
others external expressions, in
words, in features, in acts. Such
evidence may indeed lead to
woeful error; but it is the best
we have and we act upon it daily.

" 3 Corbin on Contracts (1960) § 597, at
. 582, n5.

In a proper case, & witnesd's opinion

* of another's state of mind may be valu-
. able to the jury. The witness may have
* formed an opinion on the basis of what
. amounts to careful observations, but may
* have a hard time describing each ocbser-
. vation on which the belief is based. “In
= everyday life, personal interaction is nu-
. anced and nonliteral, and expressions
= and tone of voice, posture and glance are
_ erucial, and knowledgeable witnesses can
« pasily satisfy the rational basis and help-
© fulness criteria in providing interpretive
+ opinions on the mental states of others.”
| 3 Mueller & Kirkpatrick, Federal Evidence
+ (2d ed. 1994) § 346, at 596. In this situa-
" tiom, it makes more sense to permit the
« witness to offer his or her opinion than
" to force the witness to describe what for
« the witness may be undescribable. In
" United States v Petrone, 185 F.2d 334, 336
. {2d Cir. 1950}, the judge, presumably
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Learned Hand, said:

Nothing is less within the
powers of the ordinary witness
thamn to analyze the agglomerate
of sensations which combine in
his mind to give him an “impres-
sion” of the contents of
another's mind. To require hifm
to unravel that nexus will, unless
he is much practiced in self scru-
timy, generally make him substi-
tute an utterly unreal—though
honest—set of constituents, or
will altogether paralyze his pow-
ers of expression.

Courts have permitted witnesses to

* testify about the motivation of others,
. Hanzard v Pepsi-Cola Metropalitan Bot-

tling Co., 865 F.2d 1461, 1466-67 (5th Cir.

. 1989), and Bohannon v Pegelow, 652 F.2d

729, 731-33 (Tth Cir. 1981); the knowl-

. edge of others, United States v Smith,

550 F.2d 277, 281 (Sth Cir. 1977); and the

. subjective beliefs of others, John Hancock

Mut. Life ins. Co. v Dutton, 585 F.2d 1289,
1293-94 (Sth Cir. 1978},

The following examples illustrate
when state of mind testimony comes in.

1. Scenario No. 1

You are defending an action for per-
sonal injuries caused by Tom, an indepen-
dent contractor. You represent Emma,
who employed Tom. Emma is now de-

Please continmge oR mexd page



THE OPINION RULE

continued from page 5

ceased. An issue at trial is whether Emma
knew that Tom was incompetent and
careless. & witness, Dave, is prepared to
testify:

“Emma did not know that Tom was
incompetent and careles.”

Does this testimony come in? Again,
it depends on the foundation.

Other evidence shows that Dawve
worked for Emma for many years. He
knows Emma employed Tom on many
jobs over the years. He participated in
many meetings with Emma and Tom. He
and Ermma discussed Tom. He observed
how Emma got along with Torm and how
Emma reacted to Tom. He had never
heard anyone at work, including Emma,
say that Tom was incompetent or care-
less. This opinion testimony probably
comes im, Dave has actually observed. His
opinion is rationally based on his percep-
tion. Dave's opinion is helpful to the jury.
It helps determine a fact in issue, Because
miuch of Dave's opinion is based upon his
abservations of how Emma got along
with Tom and how she reacted to Tam, i
may be difficult for Dave to describe spe-
cifically what it is about Emma’s relation-
ship with Tom that leads him to balieve
that Emma did not know that Tom was
incompetent or careless. John Hancock
Mut. Life Ins. Co, v Dutton, 585 F.2d 1289,
1293-94 (5th Cir. 1978).

2. Scenario No. 2
This scenario is the same as Scenario
Mo. 1, except Dave is prepared to testify:

“Emma did know that Tom was in-
competent and careless

Dioes this testimony come in? Again,
it depends on the foundation,

Other evidence shows that Dave be-
lieves Tom is incompetent and careless
and believes that Tom has established a
reputation for being so. Dave did not
know Emma, but he has heard that she
wias savwy, that she kept her ear to the
ground, This opinion testimony does not

the adversary system to
lead to a proper result.

. come in. It is not rationally based on the

perception of the witness. Rule 701{a);

. see Visser v. Packer Engineering Associ-
* ates, Inc., 924 F.2d 655, 659 (Tth Cir.

1991 {Pasner, 1), where the court dis-
missed the following as “amateur piy-

. choanalysis”:

“When the three former board
memibers resigned from Packer Enginger-
ing, Kenneth Packer needed to hurt
someone immediately, That reaction has
been frequently observed by affiant. He
[Packer] couldnt immediately hurt the
departed so he chose to hurt Visser by

* depriving him of his cherished goal of a
. full pension. Kenneth Packer knew

Visser's age, knew exactly what he was

: doing and acted consistent with his pat-
* tern of activity in years past. Visser's age
. was a significant factor in the decision.”

. 3. Scenario No.3

Im & securities actson againn an ac-

: counting firm, you want to prove that

the partmer in charge of the audit, Alex,
knew that when LMNO, Inc. showed a

* worthless asset at original cost on its fi-

nancial staterment, the financial state-
ment was not presented in accordance

. with generally sccepted accounting prin-

ciples. You have a former junior Sccoun-
tant, lack, who is prepared to testify:

“alex knew that under generally ac-
cepted accounting principles & company
cannot show a worthless asset at origi-
nal cost on its financial statement.”

Whaether this testimoany comes in, as
before, depends on the foundation.
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Foundation No. 1

Other evidence shows that Jack had
worked closely with Alex for many years,
and particularly on the awdit at issue; that
he had had ample opporiunity to observe
Alex, not onby as an awdit partrer gener-
ally, but also on the audit at issue; and
that Jack was himself familiar with the
financial accounting standards applicable
to this issue. lack has formed an opinion

. about the level of Alex's knowledge of

financial accounting standards. The opin-
ion testimony comes in.

The testimony is based on Jack's per-
sonal observation of Alex. The testimony
is helpful to the determination of a fact
in issue. Much of Jack's opinion is based
upan his observations of Alex working on
audits, and Jack's opinion of the level of

_ Alex's knowledge of financial accounting

standards that lack has drawn from that
experience, it may be difficult for Jack to
describe sufficiently what it is about
working with Alex, and what it is about
Alex's knowledge and expertise that
wiould permit the jury to be able to draw
its owen inference that Alex did or did not
know. lack's opinion on Alex's knowledge
is, therefore, helpful, United States w

" Smith, 550 F.2d 277, 281 (5th Cir. 1977);

Linited States v. Fowler, 932 F.2d 306, 312
{4th Cir. 1991).

Other evidence shows that Jack had
worked closely with Alex for many years,
and particularly on the audit at issue. Dur-
ing that audit, Jack told Alex that LMND,
Ing, was showing a worthless asset at
original cost on its financial statement
and he mentioned the applicable finan-
cial accounting standard, Alex told Jack
that he was concerned that if they did
not go along with LMNO's treatment, the
firm wiould lose the audit engagement.
The opinbon testimony does not come in.
¥es, the testimony is based on Jack's per-
sonal observation of Alex; but the testi-

. mony is not helpful. Jack's testimony

about what he actually observed is com-
pletely understandable without hearing
Jack's opinion about what Alex knew.
With the benefit of Jack's testimony
about his work with Alex and his comeer-
sation with Alex, the jury is just as capable
as Jack of determining that Alex did or
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THE OPINIOMN RULE

continued fram page &

did not know, Linfted States v Rea, 958
F.2d 1206, 1219 (2d Cir. 1992).

WHEN KNOWLEDGE, OPINIONS,
AND LEGAL CONCLUSIONS DON'T
MATTER: SPECIAL RULES FOR
ADMISSIONS

The Knowledge Rule and the Opin-
ion Aule usually do not result in the ex-
clusion of admissions, A first-party admis-
sion is a statement offered against a
party that is the party's own statement
made in either an individual or a repre-
sentative capacity. Beyond first-party
admissions there are also what are re-
ferred to as authorized admissions, adop-
tive admissions, vicarious admissions, and
admissions of co-conspirators. Rule
BO(d)2).

The commion law rules of evidence
treated admissions differently from other
evidence—they were an exception to the
hiearsay rule and they were generally not
subject to the Knowledge Rule or the
Opinion Rule, Rule BO1(d)(2} is explicit
that admissions are not hearsay, The rules
are not a3 explicit that the Knowledge
Rule and the Opinion Rule do not applhy
1o admissions—although under the strict
letter of the rubes, Rules 602 (Knowledge)
and 701 (Opinion) apply only to the *tes-
timany™ of 8 “witness,” Admissions are
usually out-of-court statements, not tes-
timany of witnesses. The Advisory Com-
mittee Motes to Rule 801 say:

The freedom which admis-
sions have enjoyed...from the re-
strictive influences of the opin-
ion rule and the rule requiring
firsthand knowledge, when
taken with the apparently
prevalent satisfaction with the
results, calls for generouws treat-
ment of this avenue to admissi-
bility.

D. KNOWLEDGE RULE DOES NOT
EXCLUDE ADMISSIONS
The theory of admissibility of admis-
sions reflected in the federal rules and
the Oregon code is not that admissions
are inherently trustworthy. Instead, they
are admissible as a "result of the adver-

McCormick, “grotesquely
misapplied” to admissions.

sary system.” Advisory Commities Notes,
Rule BO1, That is, “[a] party can hardly
object that he had no opportunity to
cross-examing himself or that he is un-
worthy of credence save when speaking
under sanction of an cath.” Morgan, Ba-
sic Problems of State and Federal Ewvi-
dence (Weinstein ed. 1976) 241. "It is a
judicial counterpart of the aphoristic
penalty that one must sleep in the bed
he has made. It is a punishment for in-
consistency....” Lev, The Law of Vicarious
Admismsions—aAn Estoppel, 26 U, Cinm. L.
Rev. 17, 29 {1957). It follows from this
that the Knowledge Rule does not gov-
ern admissions. 2 McCormick on Evidence
§ 255, at 139-40 (Strong ed. 19599); Urvted
States v. Haldeman, 559 F.2d 31, 110
{D.C.Cir. 1978); Annot., 54 A.LR.2d 1069
(1957},

Im United States v Goad, 739 F5upp.
1459, 1462 (D.Kan. 1990), a defendant's

adrmission that a vehicle was stolen was .

admissible even though the defendant
had mno personal knowledge whether the
vehicle was or was not stolen. In
Mahlandt v Wild Carnd Surencal & Re-
search Center, 588 F.2d 626, 628-30 (Bth
Cir. 1978}, several admissions by
defendant’s employee that defendant’s
wolf had bitten a child were admissible
even though the employee had no per-
sonal knowledge, and substantial evi-
dence was later discovered suggesting
the waolf had not bitten the child.
Although the theory behind the ad
missibility of admissions makes sense
when first-party admissions are offered,
it is less compelling when vicarious ad-
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* missions are involved. Where a non-re-
. sponsible employee is just repeating gos-
* sip he or she heard, it is not very satisfy-

ing to say “Acme, Inc. has made its bed,
now sleep in it." Weinstein and Berger

. have argued that non-first-party admis-
* siong should not be admissible unless the

person making the statement had per-

* sonal knowledge, that ®[glossip does not

become mare reliable merely because it
is heard in an office rather than a home,”

. Weinstein & Berger, Weinstein's Evidence

Manual (2000) § 15.02[6]lal. at 15-22; §
15.02[4], at 15-19 {authorized admis-

: sions). 5o far, however, most courts have

rejected their argument. Weinstein &
Berger, Weinsteins Evidence Manual
(2000) § 15.02(5], at 15-22 (vicarious ad-
missions); Weinstein & Berger, Weinstein's
Evidence (McLauglin ed. 2001) §
BO1.31[1), at BO1-53, -56 (adoptive sdmis-
sions); § 801,34 [2], at BO1-74 (admissions

" of co-conspirators); Brookover v. Mary

Hitchecock Memorial Hosp., 893 F.2d 411,

* 415-18 (1st Cir. 1990). But cf. Vasquer v

Lopez-Rosario, 134 F.3d 28 (1st Cir.
1988} {unattributed "hallway gossip™ re-

; peated by party-opponents inadmissible
* because impossible to determine
. whether original declarant absa fit within
* party-opponent definition).

° E. OPINION RULE DOES NOT

EXCLUDE ADMISSIONS
Admissions come into evidence even

. though they are in the form of an opin-

ion, Because the Opinion Rule is only a
rule of preference for detailed sccounts

' oover broad assertions, and because a law-
. yer has no opportunity to reframe his or

her guestion when the statement is made

. out of court, the Opinion Rule i, in the
" words of McCormick, “grotesquely mis-

applied™ to admissions. 2 MoCormick on
Evidence § 256, at 141 (Strong ed. 1999);

ol Wigmore, Evidence [Chadbourn rew.

1972) § 1053, at 19-21; United States v
Haldeman, 559 F.2d 31, 110 (D.C.Cir.
1978).

Mot only are admissions in the form

* of opinions admissible, but also admis-

sions embracing conclusions of law.

D MoCormick says:
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These statements normally
include an application of a stan-
dard to the facts; thus they re-
weal the facts as the declarant
thinks them to be, to which the
standard of “fault™ or other le-
gal or moral standard involved
in the statement was applied. In
these circumstances, the factual
information conveyed should
not be ignored merely because
the statement may also indicate
the party's assumptions about
the law.

2 McCormick on Evidence, § 256, at 141
(Strong ed. 19949). McCormick adds that
exclusion of an admission is warranted
where a legal principle is so technical as
to deprive an admission of significance
or the party gives an opinion regarding
solely an abstract issue of law. 2
McCormick on Evidence, § 256, at 141
(5trong ed. 1999).

The following examples illustrate
how opinions embracing legal conclu-
sions that would otherwise be inadmis-
sible come into evidence when they are
admissions.

1. Scenario No. 1

You are in the antitrust action dis-
cussed earlier (Part 1 of this article), ex-
CEpL oW YOu are trying to prove that Mr.,
Smith attempted to monopolize a part
of the trade or commerce among the sev-
eral states. We have already seen that a
witness may not testify that “Mr. Smith
attempted to monopolize a part of the
trade or commerce among the several
states.” If, however, you have a letber
from Mr. Smith stating, "My marketing
tactics are designed to restrict compaeti-
tion,* this letter will come in as an ad-
mission. MO Commurications v Amer-
can Tel. & Tel. Co, T08 F2d 1081, 1143
{7th Cir. 1983).

2. Scenario No, 2

In a personal injury action, a non-
party witness i prepared to testify, with-
out much foundation, that an accident

wai caused by the defendant’s negli-
gence, that it was all defendant’s fault,
Will this come in? Probably not. Most
courts exclude such testimony as evi-
dence that merely tells the jury what re-
sult to reach. (These same courts do al-
lowwr a witness to testify about the fac-
tual cause of an accident and, if the wait-
ness is qualified, to give an opinion
whether the defendant exercised reason-
able care.] Owen v Kerr-MoGee Corp.,
698 F.2d 236, 240 (Sth Cir. 1983). if, how-
ever, the defendant has made the state-
mnt, “It's all my fault,” this will come in
as an admission. Annot., 118 ALLR, 1230
{1939); Washington v. Taseca Homes Inc.,
3110 Or. 783, BO02 P2d TO
(1990} defendant’s admission that no
carelessness of plaintiff caused the colli-
sion wias admissible); see Brookover w
Mary Hitchoock Memorial Hosp., B93 F.2d
411, 415-18 (1st Cir. 1990).

3. Scenario No. 3

In a breach of contract action, de-
fendant denies hawing any obligation
under the contract, An expert is prepared
to interpret the contract for the jury and

to testify about the defendant's legal ob-

ligations under the contract. Will this
come in? Probably not. Unless “usage”
s an issue, most courts will hold that con-
struction of an unambiguous contract is
solely for the judge, and that interpre-

- tation of an ambiguous contract is for
" the jury. Marx & Co,, Inc. v Diners” Club,
- Inc., 550 F.2d 505, 508-12 (2d Cir. 1977);
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Ristaw v Wescold Inc, 318 Or. 383, 347,
868 P2d 1331 (1994); Card v Stirmweis,
232 Or, 123, 374 P.2d 472 (1962); Hurst »
Lake & Co., Inc, 141 Or, 306, 314-15, 16
P2d 627 (1933); Charles F. Adams, Con-
tract Litigation: The Role of Judge and
Jury and the Standards of Review on Ap-
peal, 28 Will. L.). 223 (1992). If, on the
ather hand, you have a letter from one
of defendant’s employees acknowledg-
ing defendant’s obligations under the
contract, this letter will come in as a vi-
carious admission. Union Mut. Life ins. Co.
v. Chrysler Corp,, 793 F.2d 1, 7-9 (15t Cir,
1986).

. COMNCLUSION

Following from the basic rules of rel-
evancy and unfair prejudice, Rules 401
and 403, the Opinion Rule reflects a con-
wiction that a jury is better able to deter-
mine whether a fact in issue is more or
less probable when it hears detailed ac-
counts rather than broad assertions. De-
tailed accounts also decrease the danger
of unfair prejudice, confusion of the is-
sues, and misleading the jury,

The Opinion Rule also reflects the
conviction that, in general, the jury
should have all relevant information
available to help it determine the facts
in issue. Advisory Committes Motes, Rule
J04; Rule 402. If, afver hearing a witness
give the most detailed account practical,
the judge believes there is still more in-
formation available from the witness, but
that it is unrealistic to force the witness
to unravel the agglomerate of sensations
that combined in his or her mind to form
an opinion or inference, then the judge
will usually let the witness testify in the
form of an opinion or inference. The tes-
timony increases the relevant informa-
tion avallable 1o the jury and thus helps

= the jury determine the facts in issue. Ad-

visory Committes Motes, Rule 704,

When admissions are offered, no one
cares much about knowledge or opinion.
Here the adversary system takes over and
fair or not, the rules provide no eviden-
tiary shield to parties who shoot them-
selves in the foot with their ignorant
opinions.




TAKING VIDEO DEPOSITIONS — LEGAL ISSUES

By David B. Markowitz and Lynn R. Nakamoto
of Markowits, Herbold, Glade & Mehlhaf, PC

Thisarticle provides an issue-based sum
mdry of current procedure governing the
taking of video depositions in Oregon
state and federal courts. For ease of ref-
erence, we may reter to such visual record
as avideotape, although current techmol-
ogy permits elec
tronic or digital vi-
sual recording. We
do not cover practi-
cal msues related to
videotaping, such as
modifying prepara-
tion of the deponent
or editing video tes-
timony, or to the use
of video deposition
testimony with re
spect to various as-
pects of litigation
preparation, court
proceedings, o
settlement. David
Markowitz will ad-
dress those practical
issues on March 8,
2002, in a CLE presentation at the Litiga-
tion Section’s 9th Annual Litigation Insti-
tute & Retreat. As noted below, although
CORCP 39 and Fed. R Civ, P. 30 are the rules
generally governing depositions,
litigators may have to look beyond those
rules for guidance.

Right to videotape.

Both ORCP 39 and Rule 30 provide
that a party may videotape deposition
testimony. Under ORCP 39 D(2), a depo-
sition is 1o be recorded stenographically
or else pursuant to ORCP 39 Cld4), which
allowss for testimony 1o be recorded by
other than stencgraphic means. A trial
court has no discretion under ORCP 39
Ci4) to prohibit videotaping: it is a right.
State ex rel Anderson v Miller, 320 Or 316,
318-19, 882 P2d 1109 {1994). However, a

« gourt may require stenography "if nec-
. essary to assure that the recording be
- accurate,* ORCP 39 C{4), and a party may
ek a protective order to prohibit or limit
- videotaping under GRCP 36 C, AMiller, 320
. Orat 319, or ORCP 39 E.

Prior to 1993, video depositions in

. federal court actions were not permitted
- as of right. S5ince 1993 amendments to
" Rule 30(b),! depositions may be video-
. taped at the election of a party noticing
| the deposition. Under Rule 30{b}2), un-
. lbess the court orders otherwise, a deposi-
" tion “may be recorded by sound, sound-
. and-wisual, or dtenographc means.” As
" in Oregon courts, a party in federal court
. may seek 8 protective order should cir-
| cumstances warrant it, pursuant to Fed.
. R. Civ, P 26{c), Wilson v Olathe Bank, 184
* FR.D. 385, 396 (D. Kan. 1999), or Rule
. I0(d}4) once a deposition begins. Thus,
' in Paisley Park Enterprises, Inc. v Uplown
. Productions, 54 F. Supp. 2d 347 (S.0D.N.Y.
* 19949), the court ruled that although a vid-
. eotaped deposition of Prince, a musician
* and entertainment figure, would be al-
. lowed by defendants accused of making
+ wnauthorized use of Prince's name, lke-
. ness, and other intellectual property, the
+ defendants would have restricted access
" to the videotape to prevent them from
+ gxploiting it for commercial purposes,
. such as posting on their website

Proper notice. In both state and fed-

. eral actions, parties must provide notice
« af the video recording method if it is to
. beused. General notice requirements for
« state court depositions are covered in
. DRCP3SCI1). A party need not state that
« stenographic recording will be used; that
" is the default method, See ORCP 39 C(1)
- and {4). However, if non-stenographic
" recording will be used, “the notice shall
. designate the manner of recording and
" presenving the deposition.” ORCP 39 Ci4).
.« By providing that *[u]pon reguest of a
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party or deponent and payment of the
reasonable charges therefore the testi-
oy shall be transcribed,” Rule 39 C{4)
appears to allow other parties or the de-
ponent to notify the party taking the
deposition that a simultaneous steno-
graphic transcription of the testimony
weill also be made

The party taking the deposition must
affirmatively state the recording method
to be used in federal court depositions.
Under Rule 30{b){2), in addition 1o other
information required by Fed. R. Civ. P
A1), the “party taking the deposition

. shall state in the notice the method by
* which the testimony shall be recorded.”
- Rule 30{b)(3) provides other parties with
" the express right to notify the deponent
« and other parties that they will recond
" testimony by an additional, different
- method at their own expense,

Dual recordation with stenography.

. Neither ORCP 39 nor Rule 30 requires the
 party conducting the deposition to en-
- sure both wdeo and stenographic record-
" ing at the same time. In Oregon courts,
- Rule 39 D{2) allows another party or de-

Please contimee an nexd page
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ponent to request, and pay for, steno- -.

graphic transcription.

I federal court, under Rule 30bI2),
to the extent that a party designates
video recording without simultaneous

stenographic recording and no other |

method of recording is cross-designated,
amy “party may arrange for a transcrip-
tion to be made from the recording.”
Howewer, simultaneous stenographic
transcription may assist in selection of tes-
timony and editing. In addition, in fed-

eral court, a transcript of pertinent video -

deposition testimaony to be used at trial
must be provided to the court in pretrial

disclosures under Fed, R, Civ. P. 26(a)(34B) |
and use in motion practice pursuant o -

Fed. R. Civ. P 32{c), unless otherwise or-

dered by the court. Whether to use dual -

recordation may be influenced by costs,
bath initial costs and whether the ex-
pense is recoverable by the prevailing
party through taxation of costs,

Costs of videotaping initially. Under
the Oregon rules, by implication, the
party noticing the video deposition pays
for the videotaping. See ORCP 39 D{2)

and 39 G{4), Any party or the deponent

shall pay for copies of the video, and the
party that took the video deposition shall
furnish copies. ORCP 39 G{d).

The federal rules expressly address
payment for recordation of deposition -

testimony. The party noticing the depo-
sition pays for the videotaping initially.
Rule 30{b){2}. A party who designates an
additional method of recordation pays
for that record unless the court orders
otherwise, Rule 30(b)3).

Recovery of deposition expenses as
a taxable cost.

Under ORCP 68, the “expense of tak- -

ing depositions shall not be allowed, even
though the depositions are used at trial,

except as otherwise provided by rule or °

statute.”

Under Fed. R. Civ. P. 54{d)(1), "costs °

other than attorneys’ fees shall be al-

lowed as of course to the prevailing party

unless the court otherwise directs™ or
they are barred by a rule or statute. Pur-
suant to 28 U.S.C. § 1920(2), “court re-

porter” fees "for all or any part of the :

stenographic transcript necessarily ob-
tained for use in the case” are awarded
&% costs to the prevailing party absent a
statute to the contrary,

Thie Ninth Circuit has not addressed
to what extent the costs of video deposi-

tions will be taxed against the losing °

party in any published opinion.2 Nation-

ally, courts are divided on how such costs ©

are awarded. Some courts hold that the

plain text of § 1920(2) does not permit °

costs for video depositions at all. Others
permit an award of costs for only bne
method of recordation when boath ste-
nography and video were used in a depo-
sition, Other courts allow an award for
both because the civil rules reguire writ-

ben transcripts to be able to use video .

depositions in dispositive motions and in
trial. See generally Kurtis A, Kemper,

Annotation, Taxation of Costs Associated ”
with Videotaped Depositions under 28 .
LL5.CA § 1520 and Rule 54(d) of Federal °

Rules of Civil Procedure, 156 ALR Fed 311,
321-23 (1999},
Mandated
videographer, Oregon rules do not on
their face require that the videographer
generally be a person authorized to ad-
minister oaths under Oregon law. Al-
though “the deposition shall be pre-
ceded by an oath or affirmation admin-
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requirements for .

istered to the deponent by an officer au-
tharized to administer caths,” ORCP 38

Al1), and that officer “shall put the de-

ponent on oath,” ORCP 39 D{1), the rules
do not specify that the deposition must
be taken before such as an officer. How-
ever, there may be specific limitations on
those who may be a videographer, even
if there are no minimum gualifications

. stated in the civil rules,

In 19493, the Oregon legislature en-
acted a number of statutes relating to the
reporting of depositions. First, ORS
45,135 enumerates those who are dis-
qualified from “stenographically” report-
ing a deposition in & civil action, OR5

: 45,135(1}, and states that any "deposition

recorded or reported by a person in vio-
lation of this section may not be intro-
duced in evidence or used for any other
purpose in a civil action.” ORS 45,135(2).
Pursuant to ORS 45,138, reporters have
certain duties, including personal respon-
sibility “for the accurate and complete
recording or reporting of the deposition™
and equal treatment for the litigants in
the proceeding. Under ORS 45.142, a
court reporter must disclose any contract
to provide reporting services for deposi-
tions for parties or those with a financial
interest in the outcome and their attor-
neys, and a party may object to the re-
porter. The broad language in ORS
45.135(2) and the wse of the terms “re-
cording and reporting” in the other two
statutes strongly suggests that a
videographer or & person recording a
deposition by sound, even if not literally
a stenographer, cannot be among those
listed in ORS 45.135(1).3

The federal rules provide that, un-
less otherwise stipulated, the deposition
must be taken before an officer autho-
rized to administer oaths, Fed. R. Civ. P.
2B(a). Rule 30{b){4) provides that absent
agreement, “a deposition shall be con-
ducted before an officer appointed or
designated under Rule 28." Under Rule
28ic), the deposition cannot be taken
“*before a person who is a relative or
emploves or attorney or counsel of amy
of the parties, or is a relative or employee
of such attorney or counsel, or is finan-

Please comlimue o nexl paage
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cially interested in the action.” Thus, ifa °

party administers the oath, the deposi-
tion i not usable, O v Stipe Law Firm,

169 FR.D. 380, 381 (E.D. Okla. 1996). Al- .
though it might be argued that Rule 28(c)
requires an independent camera opera-
tor, a number of courts have concluded ;
that the federal rules do not directly ad- |
dress whether the camera operator must .

b independent,

In Colonial Times, inc. v Gasch, 509 s

F.2d 517, 522 (D.C.C. 1975), for example,
the court analyzed whether an indepén-

dent operator was reguired to preserve :
trustworthiness and accuracy in light of -
one of the purposes for allowing non- |
stenographic recording, namely, cost re- -
duction. The court would not require an
independent operator unless there were -
no other alternatives to guarantee trust-
worthiness. In Otf, one of the plaintiffs -
attorneys operated the video camera. |
169 FR.D. at 381. The district court agreed -

that Rule 28 did not prohibit the attor-

ney from doing so, id, and absent any -

indication of irregularities in the record-

ing, the court would not strike those -
depositions for which counsel was the |
videographer, 169 F.R.D. at 382. In Rices -
Toyota World, Inc. v Southeast Toyota |

Distributors, inc., 114 FR.D. 647, 651

(M_D.M.C. 1987), the court similarly ruled

that counsels operation of the camera

was not barred by Rule 28, explaining in |

part that a stenographer is different fram
someone making a "stationary video re-
cording, * who does not engage in inter-
pretation of what people say during the
deposition,

Videotaping only a portion of the
deposition. Continued depositions oocur
in state proceedings, and although in fed-
eral court, depositions ane Row prEsump-
tively limited in duration and theoreti-
cally should be completed in one day, oc-

casions still arise when depositions are
continued, An attorney may wish to vid- -

eatape the continuation of the deposi-

tion for a variety of reasons, including -
capturing conduct by the witness or one |
of the attorneys observed at the first ses- -

sion of the deposition that will not ap-

pear in the stenographic transcript. Can -

a party re-designate the method of re-
cordation for the continued portion of
the deposition or otherwise choose to
videotape only part of a deposition?
Ouwr firm has successfully excluded
video recordings from trial when only
part of the deposition was videotaped
and a timely objection was made at the
time of the deposition. See Barman w
Urdan O Co. af California, No. CV 97-
563-AS (2000) (unpublished ruling on
mation in limine available through ouwr
office on request). In both Oregon and
federal actions, if only part of a deposi-
tion is offered in evidence by & party, an
adverse party may reguire the party to
introduce all of it that is relevant and in
fairness should be introduced. ORS
45.260; Fed. R. Evid. 106; Fed. R. Civ. P.
A2{a){4). Owur argument is based prima-
rily on the inability to exercise a right to
introduce other portions of the deposi-
tion that were not videotaped. There
are courts that have allowed switching
the method of recording, however. In
Riley v. Murdock, 156 FR.D, 130, 130-31
{E.D.N.C. 1994), the court denied a mo-
tion for protective order to prevent the
plaintiff from switching from stenogra-
phy to video recording of the
defendant’s deposition, despite the
defendant's argument that video would
unfairly emphasize those portions of tes
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timony videstaped over those steno-
graphically recorded. The court ad-
dressed this by allowing any of the de-
fendants, including the deponent, the
cholce 1o repeat guestions previously re-
corded stenogeaphically during the video
testimony.

How videotaping oocurs at the depo-
sition. The manner of videotaping depo-
sitions can raise a host of concerns for at-
torneys. Considerations may include the
conditions of the room; the backdrop and
lighting; camera placement, angle, and
movementizooming; what activity will be
“on the record,” such as the reading of
exhibits by the witness; who will wear a
microphone; who will appear on-screen,
including the number of cameras; and
whether the recording is in color or black

. and white, The current local practice is

to have a color video camera focused on

_ the witness only and set up so that when
« answering the questions posed, the wit-

ness faces the camera, with microphones

« for the witness and the attormey conduct-

ing the deposition. The civil rules pro-

 wide little guidance in these matters, al-

though a few cases have addressed vari-
ous practical concerns, 5ee, e.g., Rice’s
Toyota World, 114 FR.D. at 652 (single
stationary camera running continuoushy
with no special lighting); In re Daniels,
69 ER.D, 579, 582 (N.D. Ga. 1975) (no

. zoom lens).

The Oregon and federal rules appear
directed to tampering with or distortion
of the recording rather than to its me-
chanics. Rule 30(b}4) requires that the
videographer make certain identifica-
tions at the beginning of each wunit of vid-
eptape and states that the “appearance
or demeanor of deponents or attorneys
shall not be distorted throwgh camera or
sound-recording techniques.® The Owr-
egon rule appears devoid of any practi-
cal requirements for the taking of video-
taped deposition testimony. Howewer,
for any video deposition to be used in an
action, the attorney for the party taking
the deposition “shall certify under oath

. that the recording” is "a true, complete,

and accurate recording of the deposition
of the witness and that the recording has

PMlease coniinme on mexl page
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not been altered.” ORCP
I G(n)a

Should the parties dis-
agree regarding the me-
chanics or conditions of
the videotaping, any ob-
jections must be raised at
the time of the deposition
or else they are waived.
“Errors and irregularities
occurring at the oral ex-
amination in the manner
of taking the deposition, .
. . In the oath or affirma-
tion, or in the conduct of
parties, and errors of any kind which
might be obviated, removed, or cured if
promptly presented, are waived unless
seasonable objection thereto is made at
the taking of the deposition.” ORCP 41
Ci2); accord Fed. R. Civ. P. 32(d)(3)(B). This
would also apply to improper or bad faith
conduct of counsel or athers at the depo-
sition. Such behavior during video depo-
gitions can lead to sanctions. n one case,
after a defense verdict, a federal district
court granted the plaintiff a new trial be-
cause of defense counsel’s bad faith ob-
jections during the video deposition of
the plaintiff's expert. Because the expert
was unable to attend trial, the conduct
during the deposition testimony so inter-
fered with that expert’s presentation to
the jury that it became “a hodgepodge,
completely lacking in direction and con-
tinuity.” Kelly v GAF Corp., 115 FR.D.
257, 257 (E.D. Pa. 1987).

Finally, amy “errors and irregularities
in the manner in which the testimony is
transcribed or the deposition is prepared,
signed, certified, sealed, endorsed, trans-
mitted, filed, or otherwise dealt with un-
der Rules 39 and 40 are waived unless a
motion to suppress the deposition or
some part thereof is made with reason-
able promptness after such defect is, or
with due diligence might have been, as-
certained.” ORCP 41 D; accord Fed. R
Civ. P. 32{d){4).

To alleviate disputes, parties may
wish to specify and stipulate to the con-
ditions under which video depositions

will be taken. An example
of an order concerning the
same can be found in in re
Morplant Contraceptive
Products Liability Litigation,
Mo. MDL 1038, 1996 WL
42053 at *4-*5 (E.D. Tex. lan,
19, 1996) (procedural order
that addresses, among other
things, conditions for video-
taped depositions, including
the application of Rule 28(c)
to the videographer, the
camera system, simulta-
neous stenographic record-
ing, and interruptions in camera opera-
tion). O

1 The amendments and Advisory Com
mittes notes regarding Rule 30 can be
found in Amendments 1o the Federal
Rusles of Civil Procedure, 146 FR.D. 401
{1993,

) I Wiliams v Rociwell internananal
Corp., 116 F.3d 488 (Sth Cir. 1997) {un-
published), the Minth Cirowit affirmed
an award of costs that included ex-
perses for videotaping depositions.

3 The prohibited individuals are: {a) a
party; (b] & person with a financial in-
terest in the outcome of the actian; (o)
an attorney for a party; (d) an attorney
for a person with a finandial interest in
the outcome; (e) an employee of a
party; {f) an employee of an attorney
for a party; {g) an employee of a per-
son with a financial interest in the out-
come; [h) an employee of an attorney
for a person with a financial interest in
the outcome; of (i} a person related, by
affinity or consanguinity within the
third degree, to a party in the action
or to a person with a financial interest
i the outcome of the action.

4 Surprisingly, there i a Unifonm Awdio-
Visual Deposition Act, 12 U.LA. 56
{1978). It too lacks standards for record
ing video depositions, although § & of
the Act would allow an appropriate
body, such as the state supreme court,
to et statewide standards, and the
committes that prepared the Act rec
ormmended uniform standards. The A
has been adopted in North Dakota and
Virginia. 12 U.LA. at 57,
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Thomas A. Zlaket, Chief Justice of the
Arizona Supreme Court, delivered the
Convention’s keynote address on Friday,
September 21, 2001, at %:30 a.m. Chief
Justice Zlaket was a highly-regarded trial
attorney before joining the Arizona Su-
preme Court in 1992, He enjoys a national
reputation, both as a jurist and for his
efforts to reinforce the importance of
honesty among members of the Bar.

Dick Scruggs, of Mississippi, is well
known for his involvement in the na-
ticnal tobacco litigation. He also spoke
on September 21, 2001, His presentation,
Designing Lithgation Strategies, began at
2:30 p.m.

The Litigation Section conducted its
annual meeting, ncluding the election
of members and officers of the Executive
Committee, immediately following the
conclusion of Dick Scruggs” CLE at ap-
proximately 4:00 p.m., at the Seaside
Convention Center Inn, located across the
street from the Seaside Convention Cen-
teer, The Executive Committes conducted
a meeting at the same time.

The Executive Committes is working
on a number of projects, including con-
sideration of a detailed statement of pro-
fessional principles, and development of
a web page.

The Executive Committes broadly
represents the diversity of the Litigation
Section, both in practice area and demo-
graphics. By the end of 2001, the com-
mittes will have met four times around
the state, in four separate Congressional
districts. All the meetings will have taken
place outside of the Portland Metropoli-
tan Area.

I want to thank each of the Execu-
tive Committee Members for their efforts
on behalf of the Litigation Section: Greg
Mowe — Chair Elect, Theresa Wright -
Secretary, Karen Saul - Treasurer, Richard
Forcum - Past Chair, Dennis Rawlinson -
Ex-officio, Kathryn Chase, Susan Eggum,
Gene Hallman, Honorable Karla Knieps,

| Richard & Lane, Mark Spence, David

Terry, and Valerie Wright. O




HOW MUCH IS TOO MUCH?

The Evolving Law Governing Judicial Review of Punitive

Damage Awards

By Scott G. Seidman and Frank J. Weiss of Tonkon Torp LLP

I its celebrated decision in BMW of
Morth America, inc. v Gore, 517 LS. 558
[18496), the U.5. Supreme Court defini-
tively established a substantive due pro-
cess limitation on grossly excessivg puni-
tive damage awards. The Court set out
three criteria to be considered by courts
evaluating whether
a punitive damage
award is comsistent
with due process:
{1} the degree of
reprehensibility of
the defendant's
misconduct, (2) the
disparity betwesn
the harm suffered
and the punitive
damages awarded,
and (3) the differ-
ence between puni-
tive damages
awarded by the jury
and the civil penal-
ties imposed in
comparable cases.
Id. at 574-575. The
Court, however, did
not provide clear
guidance on the
standard of review
to be used by courts analyzing the con-
stitutionality of a punitive damage award
in light of these factors.

Y
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1. The U.S. Supreme Court's
Recent Holding on the Proper
Standard of Review
The Court took up this unresolved

guestion earlier this year in Coaper in-

dustries, Inc. v Leatherman Tool Group,

cess limitation on
grossly excessive puni-
tive damage awards.

L

- Inc, __ US. _, 121 5. Ct. 1678 (2001).
" Leatherman manufactures a multifunc-
. tion tool kit, described a5 an improve-
" ment on the classic Swiss army knife. Coo
. per Industries planned on introducing a
" competing tool and used photographs of
. a modified version of the Leatherman
* tool for use in its advertising campaign,
 Leatherman filed suit in Oregon District -
" Court for unfair competition under the °

Lanham act. Ultimately, the jury awarded
Leatherman $5%0,000 in compensatory
damages and $4.5 million in punitive
damages. The district court rejected

: Cooper's argument that the punitive

damage award was grossly excessive un-
der Gore. The Ninth Circuit upheld the
award, concluding that the district court
did not abuse its discretion by declining
to reduce the award,

The principal issue on appeal before
the U5, Supreme Court was whether the

- court of appeals applied the proper stan-

MOVEMBER 2001 = Voo M), No. 3

dard of review in considering the consti-

* tutionality of the punitive damage
. award, The Supreme Court concluded
* that the wrong standard of review was
. applied. Rather than using a deferential
- abuse-of-discretion standard, the Ninth
. Circuit should have conducted a de novo

review of the constitutionality of the

. punitive damages.

The Supreme Court noted that an
independent judicial analysis of the rel-
evant criteria has historically been ap-
plied in other cases in which a constitu-
tional vielation was predicated on a ju-

. dicial determination that the punishment

i% grossly disproportionate to the gravity
of the defendant’s offerse. The Court
compared review of whether punitive
damages were grossly excessive to the
review of decisions concerning the pres-

. ence of "probable cause” or “reasonable

suspicion, ” and articulated three reasons
favoring de noveo review of these deter-
minations:

First, . . . the precise mean-
ing of concepts like “reasonable
suspicion”® and “probable cause™
cannat be articulated with pre-
cision; they are fluid concepts
that take their substantive con-
tent from the particular contexts
in wihich they are being assessed.
That is, of course, alio a charac-
teristic of the concept of gross
excemveness, Second, the legal
rules for probable cause and rea-
sonable suspicion acguire con-
tent only through application.
Independent review is therefore
necessary it appellate courts are

Plese counlinme o mel farge
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to maintain control of, and to
clarify, the legal principles.
Again, this is also true of the
general criteria set forth in Gore;
they will acguire more meanimng-
ful eontent through case-by-case
application at the appellate
level. Finally, de movo review
tends to unify precedent and sta-
bilize the law.

Leatherman, 121 5. Ct. at 1685 (citations

and internal quotations omitted). De
novo review was found to provide pre-
dictability and uniformity. ~Requiring the
application of law, rather than a
decsionmaker’s caprice, does more than
simply provide citizens notice of what
actions may subject them to punishment;
it also helps to assure the uniform treat-
maent of similarly situated persons that is
the essence of law itself.” M. (citations
armitted).

The Court further reasoned that,
unlike the measure of actual damages
suffered, which presents a guestion of
historical fact, the level of punitive dam-
ages is not a “fact” to be tried by a jury.
Because a jury's award of punitive dam-
ages is not a finding of fact, de novo ap-

pellate review of the constitutionality of .
a punitive damage award was found to

be consistent with the Seventh
Amendment’s Reezamination Clause,

2. The State of the Law in Oregon

The latest word in Oregon on the -
standard of review to be applied when

reviewing a punitive damage award is the

Oregon Supreme Court's opinion in

Parroft v Carr Chevrolet, inc., 331 Or. 537
{(2001). In Parrott, the jury awarded
£11,496 in compensatory damages and
$1,000, 000 in punitive damages to a pur-
chaser of a used Suburbam that was fownd
to have undisclosed defects. The trial
court ruled that the punitive damage
award was excessive and reduced it to
£50,000, The appellate court reversed the
trial court’s reduction of punitive dam-
ages and remanded with instructions to
grant the defendant’s motion for a new
trial unless plaintiff filed a remittitur of

damages award is
consistent with what a

rational juror might
award.

punitive damages in the amount of
$300,000. Both parties appealed this de-
cision to the Oregon Supreme Court.

As enunciated by the court, "[t]he
primary issue on review was the appro-
priate standard for post-verdict judicial
review of a punitive damages award in

Oregon in light of the Supreme Court's -

decision in BMW of North America v
Gore.” Id. at 541, Prior to Gore, Oregon

courts utilized a "rational juror” standard
to determine if a punitive damage award -
was unconstitutionally excessive. This

standard was announced in Oberg v
Honda Motor Co., 320 Or. 544, 549 (1996),
where the court held that a *jury’s award
of punitive damages shall not be dis-
turbed when it is within the range that a

rational juror would be entitled to sward

in the light of the record as a whole; the
range that a rational juror would be en-
titled to award depends, in turn, on the
statutory and commaon law factors that
allow an award of punitive damages for
the specific kind of claim at ssue.”

in Parrott, the defendant argued
that the due process analysis articulated

by the Supreme Court in Gore supplanted .

Oregon's rational juror standard. The
Parroit court disagreed. Instead, the court
concluded that the Gore decision did not
impact the level of deference to be given

to a jury's punitive damage award. The |

court concluded:
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[T]he rational juror inguiry sur-
vivies a3 the standard for post-
verdict judicial review of an
award of punitive damages in
Oregon under the Fourteenth
Amendment. A jury’s punitive
damages award is not “grossly
excessive” — and, therefore, will
not be disturbed on review - if
it is within the range that a rea-
sonable juror would be entitled
to award in light of the record
a5 a whole, Combining the fac-
tors announced by the Supreme
Court in Gore with those an-
nounced by this court in Oberg
(state), the range that a rational
juror would be entithed to award
depends on the following: (1)
the statutory and common-law
factors that allow an award of
punitive damages for the specific
kind of claim at issue; (2} the
state interests that a punitive
darmages award is designed to
serve; (3) the degree of repre-
hensibility of the defendant's
conduct; (4) the disparity be-
tween the punitive damages
award and the actual or poten-
tial harm inflicted; and (5} the
civil and eriminal sanctions pro-
vided for comparable miscon-
duct.

Parrotf, 331 Or. at 555 (citations omitted).
im short, Parrott blessed the rational ju-
ror standard and announced that the
Gore factors were simply part of the
egquation in determining whether a pu-
nitive damages award is consistent with
what a rational juror might award. Ac-
cordingly, under Parroft, judicial review
of punitive damage awards is highly def-
erential. A reviewing court is obligated
to uphold the award as long as it B an
amount that could be awarded by a ra-
tiomal juror.

3. What Does Leatherman Mean
for Judicial Review of Punitive

Damages in Oregon?
Ho Oregon court has analyzed the

Flease carfrse on mexd pwige
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impact of the U5, Supreme Court's deci-
sion in Leatherman on the Oregon ratio-
nal jurer standard, Leatherman could

revolutionize judicial review of punitive
damage decisions in Oregon, but it also -

might have virtually no effect at all.

On the one hand, Leatherman seems -

to call into question the continuing vi-

tality of the rational juror standard where .

there is a constitutional challenge to a

punitive damage award. In the absence .
of a due process challenge, a jury’s puni-
tive damage award will be considered a -

fact determination entitled to deference.

But the question of whether the award :

is constitutionally excessive is one of law.

Leatherman comes down strangly in fa- .

vor of independent, non-deferential, ju-
dicial review of this question. The deci-
sion cites the benefits of an independent
judicial review as (1) giving meaning to
the fluid concept of gross excessiveness;
(2} permitting the courts to clarify the
Gore criteria by giving meaning to the
legal concepts over time; and [3) stabiliz-
ing and unifying the law. The due pro-

cess limitation on punitive damage |,

awards was found to be best served by
an independent revies that would assure
predictability and uniformity, rather than
permitting the process to be governed by
a “decisionmaker’s caprce.”

Although the Leatherman decision

addressed only the standard 1o be ap- -
plied to appellate review of a trial judge’s |
refusal to reduce a punitive damage -
award, it is easy to see how the rationale
could be applied across all levels of judi- -

clal review. If the goal is to achieve uni-

formity and predictability, there is little -
benefit in requiring a trial court to up-
hold an award so long as it is inm an -
amount that a “rational juror” could ap- ~

prove of,

The analysis is even starker when °
applied to appellate review. Requiring an -
appellate court to uphaold a punitive dam-
age award if it comports with what a rea- .
sonable juror might do, regardless of the ~
court's own view about whether the .

award comports with the due process

standard articulated in Gore, would seri- .

ously underming the benefits that the
Court sought to achieve in Leatherman,
Independent judicial scruting would be
sacrificed in favor of deference to what
a reasonable jurer might do. Such defer-
ence would not vary significantly from
application of the abuse-of-discretion
standard that the Court explicitly disap-
proved in Leatherman.

On the other hand, Leatherman may
have litthe impact on the standard of re-
view in Oregon, The only Oregon court
to mention the Leatherman decision to
date discussed it in a footnote. See
Waddill v Anchor Hocking, fnc., 175 Or,
App. 294, 302 n, 5 (2001). In Waddill, the
court of appeals upheld a $1,000,000
punitive damage award, finding that it
was within the range that a reasonable
jurar could award under the criteria iden-
tified in Parrott. The court refused the
defendant’s request to file a memoran-
dum on remand addressing, among other
things, the then-new Leatherman deci-
sion. The court of appeals held that ad-
ditional briefing relating to Leatherman
Was unnecessary, in part because the
court concluded that it had reviewed the
punitive damage award in the manner
dictated in Leatherman. The court of ap-
peals plainly believed that Leatherman
had no impact on the viability of the ra-
tional juror standard and did not obligate
it to independently consider the Gore on-
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* teria without reference to what a reason-
. able juror might do. Instead, it seemed
* o conclude that Leatherman was satis-
. fied by conducting de novo review of the
« trial court’s decision that the award was
. within the range that could be awarded
* by a rational juror. In other words, the
- court of appeals need only consider if, as
« amatter of law, a reasonable juror could
" have approved the award.

The Waddill court may well have

. thought that an award that passes the
« rational juror test by definition could not
. be grosily excessive. However, it can
* equally be argued that a punitive dam-
. ages award may at once be both ratio-
* nal and grossly excessive, In Parrott, for
. example, a reviewing court could decide
* that a rational juror might find a $1 Mil-
. lion award an appropriate punishment
* for selling a vehicle without disclosing it
. had a *flagged*” title. At the same time,
- such a “rational™ award might also be
. constitutionally excessive, if it were
+ grossly out of proportion to any previ-
. ous award in comparable cases or to any
= civil fimes possible under applicable stat-
. utes, such as Oregon's Unfair Trade Prac-
= tices Act, Has the defendant been placed
. on notice consistently with the U.S. Con-
= gtituticn that a $1 Million punishment
. might result from its actions, and has the
- defendant been treated consistently with
. other defendants in similar circum-
- stances? Juries are not asked, and are not
_in a position, to consider comparable
+ punishments or sufficiency of notice in
. their deliberations. If Waddill is any indi-
+ gation, however, Dregon courts may well
. beinclined to read Leatherman narrowly,
* such that the decision will have very little,
. if any, practical impact on the review of
© punitive damages in Oregon, unless the
. US, Supreme Court says otherwise.

. 4, Conclusion

Oregon has been the source of much

. of the U.S. Supreme Court’s recent juris-

prudence on the constitutionality of pu-
nitive damage awards. In Honda Motor
Ca., Lid, v Obeng, 512 U.S. 415, 114 5.Ct.

. 2331 (1994), the Court held that Oregon's
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denial of review of the size of punitive
damage awards violated the Fourteenth
Amendment’s Due Process Clause. The
Leatherman case itself arose out of

Oregon's Federal District Court. Cregon's -

rational juror standard will certainly be
subject to review in the courts of this state

and could well join its Oregon ancestors °
as the subject of Supreme Court scruting .
one day. For now, the impact of -

Leatherman on the review of punitive
damages in Oregon remains unclear, and
it may take years for the issue to be fi
nally resolved, O

Scott G. Seidman is a partner at
Tonkon Torp LLP in Portland, Oregon. His
practice emphasizes Iitigation in a var-
ety of areas, including antitrust, securi-

* ties, employment and general business.
. He can be reached at 503-802-2021 or by
* e-mail at scott@tonkon.com

Frank Weiss is an associate at Tonkon

. Torp LLP in Portland, Oregon, Frank prac-
" tices in the area of general commercial
. litigation. He can be reached at 503-80.2-
+ 2051 or by e-mail at frank@tonkon.com.
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THE

IMPACT

OF HIPAA

ON LITIGATION

PRACTICE

By Kelly T. Hagan of Schwabe, Williamson & Wyatt, PC

Burigd in the hundreds of pages of the
Health Insurance Portability and Account-
ability Act of 1996 (“HIPAA®) are a hand-
ful of paragraphs anticipating federal
regulation of health care privacy. Five
years after HIFAAS enactment, the fed-
eral privacy rules
are final, and
health care provid-
ers, insurers and
others in the health
care industry have
twin years in which
to comply.

And so do
their attorneys. Ef-
fectively all attor-
neys who use indi-
vidually identifiable health information
(“IHI") are subject, albeit indirectly, to
HIF&&S privacy rules. The rules will work
substantial changes in how attorneys use,
disclose, and handle medical records and
other forms of IIHI, Relationships with
clients will be encumbered by new ethi-
cal and practical burdens. State laws gov-
erning medical privacy, civil procedure
and legal process will be scrutinized for
conformity with federal law. State laws
and procedures found wanting under
tederal privacy standards will be pre-
empted.

The Bush administration promises

*modifications and
clarifications” of the
Clinton-era privacy
rules_ &s the following
suggests, we could use some, But the
administration's decision to move ahead
with implementation, rather than to de-
lay and substantially revise the rules as
industry groups urged, signals a contin-
uwed federal commitment to the general
outlines of HIFAAS privacy regulations.
it appears therefore that HIPAS is here
to stay. The following provides a glimpse
of the HIPAS rules and their likely impact
on litigators and other attorneys whio use
IHI in their practices

T

HIFAA 101

HISTORY

HIPAA'S core objective is to standard-
ire and streamline electronic data trans-
ter in the nation's health care system. In
October 2002, the nation's providers, in-
surers, government agencies and data
processing vendors literally will be speak-
ing the same language for the first time,

HIP&&'s goal of expanding and effi-
cient access to patient information also
raises privacy concerns. Accordingly, Con-
greess in 1996 decreed that if it failed to
adopt patient privacy legislation by Au-
gust 1999, then the Department of
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« Health and Human Services (“DHH5S")
" must propose administrative rules to pro-
- bect privacy in the more efficient elec-
° tronic environment that HIPAA envisions
. for the health care system, Congress
° failed to pass privacy legslation and 5Sec-
. retary Donna Shalala duly proposed ad-
© ministrative rules in November 1999, Tens
. of thousands of comments on the pro-
- posed rules were received, Originally
. scheduled to become effective February
= 21, 2004, the comment pericd was ex-
" tended to February 17, 2001, and then
- recpened by the Bush administration for
. a month in March 2001. The rules wlti-
. mately became final April 14, 2001, Cov-
_ered entities must be in compliance with

- the rules by April 13, 2003,

. SCOPE AND APPLICATION

Covered Entities. The rules apply di-

g rectly to “covered entities”: health care
° providers, health plans, and health care
. clearinghouses. “Health care provider®
* includes health care facilities, licensed
. practitioners, and suppliers of health care
+ services or supplies. "Health plan™ in-
. cludes private insurers, public health pro-

Please contimee on nexl pogs
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grams, HMOs, health care service contrac-
tors, Medicare + Choice organizations
and mast insured or self-insured group
health plans. Warkers' compensation in-
surers are not covered entities, although
they predictably will come into posses-
sion of IHL. “Health care clearinghouse”
includes billing services, repricing compa-
nies and other information services sup-
pliers.

Protected Information. The rules pro-
tect MHI in any form: oral, written, or elec-
tronic. Information need not be labeled
with an individual’s name to be identifi-
able. It is sufficient that the information,
gither alone or in combination with ather
information, permits an individual’s iden-
tity to be determined.

Preemption: HIPAA does not pre-
empt the field of patient privacy. No fed-
eral law is affected; other federal laws
regulating privacy also must be obeyed.
State law that is contrary to and less strin-
gent than HIFAA in protecting patient
privacy is preempted. The result is a
patchwork quilt of federal and state
regulations, with a federal floor and ad-
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" ditional layers of state protection, State
. laws affording heightened protection to

sensitive records, such as HIV test infor-

. mation, are preserved,

Sanctions. HIPAA authorizes both

* civil and criminal penalties for privacy wio-

lations. Civil penalties of $100 per viola-
tion up to $25,000 annually for each pri-

. wvacy standard are authorized. Corrective
* action may cure unknowing violations if
. undertaken within 30 days of actual or

imputed knowledge of the violation.

. Criminal sanctions range from $50,000 to

£250,000 per violation and prison terms
of up to ten years, with sanctions esca-

* lating for violations committed under
. false pretenses or for pecuniary gain.

Security Rules. HIPAA alio requires

* that IIHI be securely maintained and
. transmitted. HIPAA security rules, al-

though not yet final, will work in paral-
lel with the privacy rules. The proposed

* gecurity rubes provide for “chain or trust”™
" agreements much like the business asso-
« glate agreements discussed below, but
" are focussed on data security and integ-

Fity.

KEY COMCEPTS

Consent. Patients must
consent to the uwse or disclo-
sure of IHI by health care
providers for purposes re-
lated to treatment, pay-
ment and “health care op-
erations.” Health care op-
erations include the use of
legal services by the covered
entity. & provider may con-
dition treatment on the
individual's consent.

Authorization. Patient
authorization is required for
any use of disclosure not
permitted by consent; that
is, any use or disclosure un-
related to treatment, pay-
mient or health care opera-
tions. Authorization is more
difficult to obtain and re-
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. guires more detailed explanation of the
" uses to which IIHI will be put.

Minimum Necessity. Covered entities

. generally may use or disclose only the
" minimum amount of HHI necessary 1o
« achieve the purpose of the use or disclo-
* sure. The most notable exceptions to this
. restriction are [IHI shared between health
" care providers for purposes of treatment
« and disclosures authorized by the patient.

Patient Rights. Patients enjoy a pand-

* ply of rights: to notice of their rights, to
. access their own health information, to
" spek amendment and correction of that
. information, to an accounting of disclo-
" sures for purposes other than treatment,
. payment and health care operations. Pa-
* tients alko must be given the opportu-
« ity in some circumstances to restrict or
* to request restrictions on the use or dis-
. closure of their IIHL.

Business Associates. Persons of orga-

* npizations that are not themselves “cowv-
. ered entities” nonetheless routinely ob-
* tain and use IHI in rendering services to
. or on behalf of covered entities. These
* vendors of services or products are called

*businiess associates” in the privacy rules.

' Examples include collection agencies,
. transcription services, and copying com-
* panies. Attorneys also fall into this cat-
. egory, as do accountants, compliance
* consultants, auditors and other profes-
. sionals receiving IIHI from covered enti-
" ties in their work.

Recognizing a huge gap in HIFAAS

* coverage, DHHS determined to regulate
. business associates indirectly: the privacy
* rules prohibit covered entities from dis-
. closing IHI to business associates with-
' out first obtaining specific centractual
. commitments safeguarding patient pri-
* vacy. Business associates must: (i) only use
. or disclose IIHI as permitted under the
* agreement and not in a manner forbid-
. den by the privacy rules if the business
' associates were a covered entity; (ii) use
. appropriate safeguards to prevent imper-
* missible uses or disclosures of IIHI; (i)
. report violations of contractual or legal
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requirements to the covered entity; () °
impose the same requirements on agents .
and subcontractors; (v) provide IIH access
and accountings of disclosures to pa- .
tients; and (vi) make its records relating *
to lIHI available to DHHS. These contract .
elements are mandatory, but they are not -
exclusive. Risk-shifting and indemnity .
provisions are possible additional subjects !

for negotiation.

On termination of the business asso- *
ciate relationship, a business associate .
must, if feasible, return or destroy all IIHI -

and retain no copies, Otherwise a busi-

ness associate must observe all legal and -

contractual duties so long as it retains IIHI,

Covered Entity Liability for Business |
Associate Violations. A covered entity s -
liable for civil monetary penalties for vio-
lations of patient privacy by a business -
associate if the covered entity knows of |
a pattern of such violations. The covered -
entity has an affirmative duty to investi- |

gate credible evidence of business asso-
ciate violations.

Private Right of Action. HIPAA does |
not create a federal right of action for -
violation of the privacy rules, although |
administrative complaints may be filed -
with the Secretary of DHHS. A proposed |
requirement that patients be identified -
as third-party beneficiaries in business |
associate agreements was removed in the -
final rule. The final rule leaves the issue .
of third-party beneficiary status for pa- -
tients to "existing law.* The commentary |
states, however, that “[tlhe business as- -
sociate requirements are intended to pro-

tect the subject of the information.®
HIPAA FOR LITIGATORS

THE CLIENT RELATIONSHIP

Attorneys are Business Associates.
Attorneys receiving lIHI from covered -
entities in the course of their represen-
tation are business associates. The cow- -
ered entity therefore must obtain a busi-
ness associate agreement prior to disclos- -
ing IIHI to counsel. If the attorney is en- |
gaged directly by the covered entity, then -

the covered entity must
propose a business associ-
ate agreement. Who drafis
the agreement, who ad-
vises the client concerning
its terms, and whether to
include supplemental pro-
visions in the agresment
are issues posing practical
and ethical problems for
the attorney.

Liability Insurers. In
the insurance defense con-
text, it is unclear whether
a liability insurer is a busi-
ness associate of the health
care provider. This is an is-
sue ripe for clarification by
the Bush administration.
Assuming however that li-
ability insurers are business
associates, an atiorney
hired by an insurer is a contractor or
agent of the insurer for HIPAA purposes,
Assuming further that the provider has
abtained the required business associate
agreement with the insurer, the insurer
is required in turn to obtain the same con-
tractual assurances from the attorney,
Thus, insurance defense counsel will likeky
enter into two agreements, one with the
imsurer and one with the insured.

Contract Terms. The terms of a busi-
ness associate agreement (or subcontract)
are important for a number of reasons.
First and foremost, the agreement de-
fines the attorney’s permissible use and
disclosure of IHL, and therefore must be
drafted broadly enough to allow the at-
torney 1o provide adequate representa-
tion. Thus, for example, the agreement
shoubld provide for disclosure of I1HI in the
preparation of witnesses or experts. Busi-
ness associate agreements that do not
provide adequate latitude to the attor-
ney may represent malpractice or ethical
pitfalls, even if drafted by someone other
than the attorney.

Second, the disclosure of lIHI to an
attorney by the covered entity may be
no more than is minimally necessary for
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+ the purposes of the representation, Au-
" thorized disclosures by the attorney to
« others must be restricted in the same way.
. The client is permitted to depend on the
- attorney’s professional judgment as to
* what lIHI is minimally necessary for pur-
- poses of the legal services rendered.

Third, the business associate relation-

: ship entails restrictions and duties on the
* part of counsel that may implicate ethi-
. cal duties. For example, the business
© associate’s duty to make "internal prac-
. tices, books, and records relating to the
* use and disclosure of protected health
. information . . . available to the Secre-
* tary [of DHHS] for purposes of determin-
. ing the covered entity's comipliance [with
* the privacy rules]” may impinge on the
. attorney-client privilege. The privacy
= rules’ provision for the vicarious liability
. of covered entities for business associates'
« wiongful use or disclosure of IIHI means
" that risk-shifting, and therefore the
- attorney’s self-interest, is an implicit is-
" sue in every business associate agree-
. ment,

Scope of Consent . . . and Represen-

* tation. A literal reading of the privacy
- rules suggests that a health care provider

Mlemse coumifnue on Rexl page
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may disclose IIHI to counsel, and coursel

miay use [IHI, only if the patient’s prior
consent has been obtained. As a practi-

cal matter, this consent would take the .

form of a reference in the consent instru-
mient to a much lengthier form of notice
of the provider's privacy policies, which

would include the disclosure of IIHI for :

legal services. Even so, it 5 not a great
wiay 1o start out a therapeutic relation-
ship, and hopefully the Bush administra-
tion will clarify or modify the need for
consent in self-defense situations, Until
then, however, counsel in an ongaing
attorney-client relationship with the pro-
vider should confirm first that the
provider's forms of consent and notice
permit disclosure to and use of 1IHI by
attorneys defending claims by a patient
or others. A malpractice trap awaits at-
torneys accustomed to reviewing patient
records as the first step in evaluating the
client's legal position.

Less clear is the obligation of coun-
s&l retained solely for purposes of pro-
fessicnal liability defense. Insurance de-
fense counsel presumably is not retained

Faliaal
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to advise the provider regarding its obli-
gations when disclosing 1IHI. Arguakbly,
the obligation to ensure proper consent
rests exclusively with the provider or the
provider’s liability insurer, Cautious insur-
ance defense counsel, howewver, may wish
to ensure that adequate consent is in
place, thereby protecting the client and
the insurer from additional claims or pen-
alties.

Attorney Self-interest. & conflict of
self-interest may develop between attor-
ney and client with respect to the busi-
ness associate agresment, particularly in
the context of an existing attormey-client
relationship. Insurance defense counsel
can be reasonably confident that insur-
&rs will propose a form of business asso-
ciate agreement. Smaller covered enti-
ties, howewver, such as an individual phy-

" sician, may or may not have a form of

business associate agreement to propose

" to counsel. Where no insurer is involved,

the attorney may be asked to draft or
evaluate a business asociate agreement.
The latter prospect may require *full dis-
closure® and the
attorney’s confirmed
recommendation
that the client seek in-
dependent legal ad-
wice. DR 10-101(B). It
also bears noting that
it is not ethical to ne-
gotiate with the cli-
ent a business associ-
ate agreement that
limits the attorney's
liability for malprac-

o I ll tice without full dis-

closure and indepen-
dent representation
of the client. DR &-
102.

Termination. &
mandatory term of
the business associate
agreement is that,
upon termination of
the relationship, the
business associate
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" st return or destroy all IIHI, and retain
« mio copies. This will represent a change in
" case closure procedures for some attor-
. MEYE.

. DISCOVERY AND LEGAL
. PROCESS

Covered entities may disclose I1HI

" without patient consent or authorization
« im some situations, including judicial and
* administrative proceedings. But these
: exceptions to HIPAAS general rule of
* nondisclosure require notice to the pa-
. tient or other means of protecting pri-
* vacy interests.

Court Orders. The order of a cowrt

. or administrative tribunal permits disclo-
* sure of [IHI. But the covered entity may
. disclose only the IHI expressly contem-
* plated by the order.

Subpoenas, Discovery Requests, and

. Other Legal Process. The privacy rules
© permit & covered entity to disclose IIHI
. pursuant to subpoenas, discovery re-
* guests, or other legal process only after
. obtaining "satisfactory assurances” that
* the reguesting party has made a reason-
. able effort to provide written notice of
* the reguest to the patient or to obtam a

"qualified protective order.” “Satisfac-

* tory assurances” of notice means & writ-
. ten declaration and documentation of a
- good faith effort to provide the patient
" with written notice sufficient to permit
+ the patient to raise objections to the tri-
" bunal, the patient’s failure to raise a
+ timely objection or the resolution of such
" objection by the tribunal. *Satisfactory
- assurances” of efforts to obtain a protec-
. tive order means a writben declaration
- and documentation of an order submit-
" ted either jointly by the parties or by the
- requesting party, A “qualified protective
" order” prohibits the use of IIHI for any
. purpose ather than the proceeding and
" provides for the return or destruction of
« NI after the case has dosed, with no cop-
" ies retained. Disclosures pursuant to sub-
. poenas, discovery requests and other pro-
" cess are subject to the “minimum neces-
« sity” standard; ie., only [IHI expressly
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called for by the reguest may be disclosed
or made available to the requesting party.

Ex Parte Contacts. Since State ex rel
Grimm v Ashmanskas, 298 Or. 206, 6590
P.2d 1063 (1984), many in the malprac-
tice defense bar have asserted a right to
mieet with willing treating physicians on
an ex parte basis, While plaintitfs may be
deemed to waive the physician-patient
evidentiary privilege by deposing treat-
ing physicians, voluntary disclosures by
physiciams are inconsistent with HIFAAS
general prohibition of unauthorized dis-
closures, It therefore seems likely that
HIP&A will end the practice of ex parte
interviews.

ORCP 55. The relationship of the pri-
vacy rules to ORCP 55H and 551 is com-
plex. ORCP 55H(2) defers to federal law
protecting hospital records: *[I]f disclo-
sure of any requested records is restricted
or otheredse limited by state or federal
law, then the protected records shall not
be disclosed in response to the subpoena
unless the requirements of the pertinent
law have been complied with and such
compliance is evidenced through an ap-
propriate court order or through exetu-
tion of an appropriate consent.” This pro-
vision is likely intended to take account
of drug and alcohol treatment or mental
health records, which require condent or
a court order for disclosure. Nonetheless,
ORCP 55H(2) is not so limited, and a lit-
eral reading suggests the need for an
appropriate court order or conseént ev-
dencing compliance with HIPAAS de-
mand for “satisfactory assurances.” This
result is obviously impractical and should
be examined by the Advisory Committes
formed by the 2001 Oregon Legislature.

ORCP 55 does not reference other
state or federal law. Thus, the preemp-
tion guestion is whether ORCP 551 sup-
plies the required “satisfactory assur
ances” of notice, Presumably, fourteen
days' prior service of the subpoena on the
patient, and proof of service, is adequate
notice and documentation, See ORCP
551(2). What ORCP 55| does not do is re-
quire assurances that the patient has not

. raised a timely objection or, alternatively,
- that such objections have been resohed

by a court or agency. These assurances

i easily may be added to the proof of ser-
©wicE,

' CASE PREPARATION

Patient Right of Amendment. HIP&A

* extends the familiar patient right to ac-
. cess medical information to a right to

resquest that IHI be supplemented or cor-
rected. The privacy rules contemplate &
documented exchange between patient
and provider, the upshot of which often
willl be the provider's explanation of why
the patient’s regquested amendments
have not been made. This exchange and

. explanation becomes a part of the medi-

cal record, and must generally be sent
with the medical record when disclosure
of related IIHI is made.

Although patients always could re-
quest changes in IIHI, the privacy rules
require for the first time that the health

+ care provider state in writing its reasons

for refusing to do so. Creative plaintiff's

- counsel may use the patient's right of
" amendment as a prelitigation device to
+ lock in providers' factual positions, Ac-
" cordingly, counsel for health care provid-
- ers should be consulted in responding to
_ requests for amendment.

Patient Right of Accounting. HIFAA

- creates a whally new right in patients:
© the right to demand an accounting by

health care providers of dsclosures of IIHI
for purposes of treatment, payment and
health care operations. Such a request

" could be an effective new tool for un
. covering of confirming the existence of

relevant medical records and infarma-
tion,

CONCLUSION

Call me HIPAA-critical (sorry), but we
are all a long way from fully appreciat-
ing the impact of the privacy rules. Each
new exploration of the rules seemingly
reveals new layers of complexity. The
good news is that we have a year and a
half to come into compliance. The bad
meEws is that we may need it. 1
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Pro Bono

Representation in
Death Penalty

Cases
Upholding Our

Commitment to Fairness

By Per A. Ramfjord1

At the core of our judicial system is a com-
mitment to the fair and adequate repre-
sentation of all criminal defendants. No-
where is this more true than in death
penalty cases, As Justice Blackmun has
written, “When we execute a Defendant
in this country, we rely on the belief that
the individual was guilty, and was con-
victed and sen-
tenced after fair
trial, #**=2
Unfortunateby,
our reliance on this
fundamemntal
premise s all too
often misplaced,
particularly  in
states where a large

number of capital .

murder cases are now prosecuted, such
as Texas, Alabama and Florida. Mamny at-
torneys representing defendants in these
states are underfunded, undertrained, in-
experienced and overworked. Others are
just plain incompetent. The resulting hor-

ror stories include cases in which people
« Penalty Representation Project that is
" specifically aimed at encouraging firms
« across the country to become involved in

have been sentenced to death who were
represented by attorneys who slept
through trial, were addicted to drugs,
had not bothered to read the state's
death penalty statute or simply failed to

D gence, the imposition of
+ the death penalty n

present a detense. In @3-

these cases has turned
not on the nature of the
erime or the background of the defen-
dant 50 much a3 on the failures of their
counsel.?

This problem has been exacerbated
by the difficulty many capital murder

. defendants face in obtaining adeguate
" representation during the post-conwvic-
« tion phase of their cases, when many er-

rors are addressed for the first time. There

« still is no constitutionally-guaranteed

right to counsel in post-conviction pro-

N ceedings and literally hundreds of death

row inmates are without counsel and
potentially without hope of having their
proper day in court.

These issues may seem far away from
Oregon but the reality is that they are of
national dimensions and attorneys here
and elsewhere can and must help. Rec-
ognizing this, the American Bar Associa-
tion has formed a post-conviction Death

representing death row inmates in ob-

i taining post-conviction relief. My own
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« firm, Stoel Rives LLP, has participated in
. this program and is currently represent-
+ ing an inmate in Alabama, Timothy Scott
. Cothren,

Mr. Cothren was convicted of capital

- mwrdier in 1996 for allegedly killing a con-
« wenience store clerk during a robbery. At
" the time of the offense, Mr. Cothren was
« 19 years old. He had no adult criminal
* record, but his life had been extraordi-
. narily difficult. After having excelled in
* school as a young boy, his world had
. fallen apart. His mother verbally and
* physically abused him and eventually
. abandoned him for drugs. His biological
* father rejected him and his stepfather
_ threw him out. He dropped out of school
* at the age of 15 and began living on his
. own, moving from place to place among
+ friends. By the time he was 19, he had
" lived in 22 separate locations and de-
« scended into a state of emational distur-
" bance and heavy drug and alcohol abuse.

Mr. Cothren wad arrested several

" days after the offense in the neighbor-
» ing state of Louisiana, Following his ar-

Please confinme on mexl (arge
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rest, he gave a number of statements to
ithe police that ultimately formed the
linchpin of the State’s case, He was tried
in less than fowr days and his conviction
was affirmed by both the Alabama Court
of Criminal Appeals and the Alabama
Supreme Court.

When we became involved in Mr.
Cothren's case, nearly six years had passed
since the offense occurred and nearly
three years had passed since his trial. Qur
first task was to earn Mr. Cothren's trust,
He was residing at the time in Holman
State Penitentiary, an imposing, white-
washed facility situated among the open
cotton fields of southern Alabarma. My
partner, Stephen Walters, and | made the
initial trip, along with an investigator we
had retained, David Lehr. Upon arriving
at the prison, we were admitted through
electronically-locked gates and asked to
empty our pockets and remove our shoes
in a check for contraband. We were then
led into a large locked roam with paint-
scratched benches bolted to the floor and
barred windows looking into the corri-
dor leading in and out of the cell block.
After a few minutes of waiting, during
which we began to appreciate just how
nolsy the prison was, with its slamming
gates and yelling prisoners, Mr, Cothren
was brought into the room in handouffs
and a white jumpsuit, We introduced our-
selves and began the long process of
forming a relationship with someone
who was more accustomed to rejection
than acceptance,

Ower the next few months, we spent
hundreds of hours poring over the record
and interviewing Mr. Cothren, his family,
his friends, attorneys, other lawyers, ex-
perts, jurors and various individuals con-
nected with the case. We also retained a
miental health expert and firearms expert
1o assist in evaluating and presenting key
evidence. Finally, we relied on numerous
assoclates and paralegals to do wide-
ranging legal research and to participate
im the interviews, all of which they un-
dertook with a high degree of enthusi-
asm and dedication.

What we learned during these
mionths was that Mr. Cothren suffered

* from the same type of ineffective repre-
. sentation that has regrettably plagued so
* many death penalty cases. As is typical in
. capital cases, Mr. Cothren had been ap-
© pointed two lawyers. However, they were
. forced to work for perversely low rates
= and provided little in the way of re-
. sources. Under Alabama law in effect at
* the time, the most they could receive was
. $40 per hour for in-court work and $20
+ for out-of-court work with an overall cap
. of 50 hours on out-of-court time. The
» funds they were provided for an investi-
. gator were similarly limited and were
+  exhausted after one assignment, leaving
. nathing for many of the most critical pre-
= trial tasks, such as reviewing the forensic
. evidence, obtaining witnesses to corrabo-
= rate the basic defense theory or locating
. witnesses to testify during the penalty
= phase of the trial. Funds for a mental
. health expert were equally difficult to
= obtain and were approved so late that it
C owias difficult to prepare the witness for
- trial. -

Faced with this lack of funds and re-

. sources, it is unfortunately not surprising
" that Mr, Cothren's trial counsel spent little
- time actually preparing for trial. Exclud-

ing travel to and from the courthouwse,

: Mr. Cathren's lead courdel spent a mere

12 howrs on pre-trial preparation up to

« the weekend before trial. Mr. Cothren's
" second-chair attorney, who was primariky
. responsible for the pretrial investigation,
" hardly did more, expending 27.5 hours
« outside of travel during the same time

What little time the second-chair at-

° torney spent on the case was also com-

promised by the fact that he was acutely

* depressed as a result of marital problems
. and was drinking excessively throughout
° the pericd leading up to the trial, Numer-
. ous witnesses with whom we spoke, in-
* cluding the second-chair attorney’s sec-

retary, fellow attorneys and a local bar-

* tender, stated that he was regularly in-
. toxicated and not functioning normally.

Indeed, his condition was 5o severe that
it resulted in an emergency suspension

* from the Alabama bar shortly after Mr.
. Cothren‘s trial and disbarment a year
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" later for failure to attend to variows cli-
@t matters.,

A5 might be expected, these consid-

= erations severely impaired the effective-
. ness of Mr. Cothren's counsel and dra-
« matically compromised the fairness of his
. trial, One of the most glaring errors we
- discovered was that Mr. Cothren's second-
. chair attorney, who was in charge of the
- investigation, misplaced a transcript con-
" taining sworn police testimony showing
- that the statements Mr. Cothren made to
" the police—which were the linchpin of
- the State's case—should have been sup-
" pressed. This transcript was originally
- generated because Mr. Cothren was ini-
" tially bound over on charges in Missis-
. sippi, where a suppression hearing was
* held before Mr. Cothren's Alabama trial
- counsel were appointed. At this initial
* suppression hearing, the arresting officer
. repeatedly testified that, in response to
* questioning at the time of his arrest, Mr.
. Cothren had said "1 don't want to answer
- that wntil | talk to an attorney.” This tes-
. timony was confirmed by the officer's
- arrest report, which stated that *Cothren
. said he wanted to speak to his lawyer
* before answering guestions.” From this,
. it was clear that Mr. Cothren had un-
* pguivocally invoked his right to counsel.
. Moreover, there was no guestion that the
= police were bound by this invocation,
. given that the officer who processed Mr.
+ Cothren testified at the same hearing
" that Mr, Cothren never said that he
- wanted to talk to the police, much bess
" that he wanted to re-initiate guestion-
- ing.

Following this initial suppression

+ hearing but prior to any ruling on the
* admissibility of his statements, Mr.
« Cothren was transferred to Alabama.
" Recognizing the key importance of the
= Mississippi testimony, one of the attor-
. neys from the Mississippi hearing made
« sure that a copy of the transcript was
- delivered to Mr. Cothren’s second-chair
« poundel in Alabama, Unfortunately, how-
- ever, Mr. Cothren's second-chair attorney
- simply “misplaced® the transcript and
. "forgot” about it.

This loss proved to be critical because
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when the officers came to Alabama to
testify in a second suppression hearing,
they changed their stories. Rather than
testifying that Mr. Cothren said, "I want
to talk to an attorney,” the arresting of-
ficer now testified that Mr. Cothren said,
“| think | want to talk to an atbormey.”
Similarly, the officer who processed Mr.
Cothren suddenly recalled asking Mr.
Cothren if he would be willing to speak
with the officers from Alabama and Mis-
sissippi, to which Mr, Cothren supposedly
replied, “Yeah, no problem.”

The obvious explanation for these
changes was that the officers were try-
ing to avoid the suppression of Mr.
Cothren's statements, Indeed, the first
change—from saying | want to talk to
an attorney” to "I think | want to talk to
an attorney®—was a transparent re-
sponse to the United States Supreme
Court’s recent holding in Daws v United
States? that requests for counsel must be
unequivocal to be effective. That deci-
sion, which altered existing law, was is-
sued in the very time period between the
Mississippi and Alabama suppression
hearings. Likewise, the second change—
from denmying that Mr. Cothren ever dis-
cussed talking with the police to stating
that he volunteered to do so—was plainly
aimed at allowing the State to argue that
Mr. Cothren had consented to the
reinitiation of questioning even if his first
request for counsel had been valid.

Because Mr. Cothren's trial counsel
did not have the transcript of the Mrir-
sippi procesdings, however, they were
unable to bring these discrepancies 1o
light during the Alabama suppression
hearing. As a result, the trial court ac-
cepted the officer’s Alabama testimony
as well as the State's arguments that Mr.
Cothren's request for counsel was equing-
cal under Davis and that he had invited
further guestioning after his arrest. Had
this not cccurred and had Mr. Cathren's
statements been suppressed, the center-
piece of the State's case would have been
removed, making a capital conviction
extremely difficult to obtain.

This, however, was not the only er-
ror committed by Mr. Cothren’s cownsel.
Another glaring deficiency was the nearly

Wl i B -t e g

Cothren lacked the neces-
sary intent to establish
murder.

. total failure to investigate or present criti-
* cal evidence supporting the primary de-
. ferse in the case, which was that Mr.
= Cothren lacked the necessary intent 1o
" establish murder, This defense rested pri-

marily on Mr. Cothren's intoxication and
emational distress at the time of the of-
fense. Yet, the only evidence that Mr.
Cothren's attorneys presented on this is-
sue was the testimony of an expert wit-
niess who had been retained less than one
month before trial and who had con-
cluded, based on a single interview, that
Mr. Cothren had consumed a significant

" guantity of drugs and alcohol before

committing the robbery. But given that

. there was no corroboration for this con-
« clusion, the 5tate was able to destroy the
- evidence with a single question: "Ck |5 it

possible, Doctor, that the defendant lied

" to you? A: Sure.” A capital murder
- defendant's word is worth little, if any-
© thing, without support.

Had Mr. Cothren's lawyers even spo
ken with the individuak who were with
him shortly before the offense, this need
not have happened. During our investi-
gation, we discovered numerous wit-
nesses who had been with Mr. Cathren

. and who were able to testify that he was

emotionally distraught after being
thirown out by his girlfriend and that he

* had engaged in a multi-day drug and
. alcohol binge. In fact, the last person to
= sed him at the apartment where he had

lived on the night of the offense in-
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= formed us that not only was Mr. Cothren
. extremely intoxicated, he was “talking
= welrd® in a manner that could not be
. explained by alcohol slone. Because of
= trial counsel's failure to do any substan-
. tive investigation, however, this evidence
= was never brought out at trial

The same faillure 1o investigate also
left Mr. Cothren without any ability to
rebut the State's evidence that he had
acted intentionally. As already observed,
the allegations against Mr. Cothren in-

. volved the shooting of a convenience

store clerk during a robbery. The State
argued at trial that Mr. Cothren must
have acted in cold blood because the vic-
tim had been shot twice and the gun in-

" volved in the shooting had to be held in
. aspecial way to fire and had to be manu-
" ally reloaded before each shot was fired.
. The prosecution reiterated this theme

miultiple times throughout the trial, be-

. ginning in the opening statement, when
* the District Attorney remarked:

“A unigue thing about this
gun, about this pistol, its a .25
automatic which means it fires
every time you pull the trigger.
But this one doesn't. You will see
this gun. The handle on the right
side is broken so i [sic] won't
gject the shell. it will anly fire
QNCE,

“What does that mean to
you? It means this, for & man to
shoot the gun a second time, he
had to physically put another
bullet in the chamber. This man,
after watching the man shot,
physically ejects the shell, puts
another shell in the chamber,
leans over the register and, bam,
[shoots again].” (Tr at 605-06.)

Mr. Cothren’s trial counsel made no

« attempt to rebut this extraordinarily
" prejudiced argument orf Cross examine
« the testimony on which it was based.
© Again, however, had they made even a
« minimal effort, they easily could have
" proved the argument false. In fact, the
. State's own forensic evidence expert had
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submitted a report showing that the ejec-
tion mechanism on the gun worked prop-
erly. When we interviewed the State%s
expert after the original trial, he also
stated that it was not difficult to fire the
gun even though the grip was missing
and that the gun did not have to be
“manually re-<chambered” before being
re-fired. Additional testing by an inde-
pendent expert confirmed both of these
facts and that the gun could be re-fired
quickly in a nervous reaction as opposed
to requiring any deliberation. Again,
howewer, the problem was that Mr.
Cothren's counsel never took any of these
steps and never presented any of this
evidence to the jury.

If these failures in the guilt phase of
Mr. Cothren's trial were not encugh, his
counsel also failed to present any com-
pelling evidence during the penalty
phase of the trial. Although Mr, Cothren’s
attorneys had a stated objective of show-
ing that Mr. Cothren was intoxicated at
the time of the offense and of humaniz-
ing Mr. Cothren before the jury, they did
virtually nothing to locate the witnesses
whao could provide testimony supporting
these goals. As already noted, they pre-
sented no testimony during the guilt
phase to corraborate Mr. Cothren's intox-
cation or the emotional crisis he was suf-
fering. Mor was such evidence presented
during the penalty phase, where it could
have been used to help explain to the jury
what had ocourred. There was also no
compelling evidence presented regarding
bir, Cothren's background. Indeed, the
litthe evidence that was provided was con-
fimed to a few witnesses who were not
prepared until moments before they took
the stand and who ended up providing
testimony that was so incomplete and
inaccurate that it made Mr. Cothren's
background appear comparatively un-
eventful. As a result, both the judge and
the jury were left with absolutely no ex-
planation of how the offense could have
been committed, other than as a cold-
blooded act, even though a wealth of
evidence was available that could have
been used to prove otherwise.

Following our investigation, we in-
corporated these and mamy other defi-

principles on which our
judicial system relies.

. ciencies we discovered into a petition for
* post-conviction relief filed with the same
. judge who presided over Mr. Cothren's
* original trial. We then presented evi-
. dence in a hearing that extended over
* six days, nearly twice as long as the ini-
. tial trial. This hearing was held in the
- same large, white marble courthouse
. where Mr. Cothren had originally been
" tried.

Ag the hearing commenced, with M.

* Cothren sitting between us, we began
. the painstaking task of laying out the
* avidence through more than 25 wit-
. messes. Much of the testimony involved
« uncovering unpleasant facts—about the
. errors committed by Mr. Cothren's coun-
- sel, about the depression and substance
' abuse of his second-chair attorney and
- about the extracrdinary hardships and
. challenges that Mr. Cothren had faced
+ throughout his life. Many of the wit-
. nesses providing testimony on these sub-
« jects became emotional and unable to
. control their tears. Monetheless, when we
. were done, we felt we had presented a
. wealth of evidence that should have been
« part of Mr, Cothren's original trial nearly
. three years earlier.

The Court apparently agreed and,

" after several months, issued a ruling
- granting Mr. Cothren a new trial. We
* could not have been more gratified.
. When we informed Mr. Cothren by tele-
* phone, he was rendered speechless with
. tears and renewed hope. Yet we know
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* that the story is far from over. The State
- has already appealed and there are many
" more challenges ahead.

Owur motivation to overcome these

" challenges, however, is strong and is
. grounded not only in Mr, Cothren's case,
" but in a desire to bear witness to and
« change the way in which death penalty
" cases are tried. Our own experience con-
« firmed the importance of adequate rep-
" resentation for capital defendants as well
« as shortcomings that are all-too-fre-
" quently apparent in the current system.
« Dur experiences also made clear that if,
" as a nation, we are committed to impos-

ing the death penalty, we must alo be

" committed to developing a process that
. can fairly sort out those who are deserv-
" ing of such punishment from those who
« are not, This means not only achieving
* an accurate determination of guilt or in-
. nocence in each case, but also a proper
* assessment of whether the balance of ag-
« gravating and mitigating factors in each
" case make such a penalty appropriate,
- The current system is failing to meet this

basic requirement in far too many cases,

: largely because of the ineffectiveness of
" counsel appointed to represent indnadual
. defendants. Until more is done to cure
" this problem, there is a continuing and
- desperate need for lawyers, both to take
" on individual cases and to bring to light
- the ways in which the current system can
" sometimes undermine the most funda-
- mental principles on which ocur judicial

system relies, 0

- 1 M. Ramijord is a partner and Chalr of the

Litigation Department with Stoel Rives
LLP in Portland, Oregon. He was formerly
an Assistant United States Attormey in
Washington, D.C

T2 MoFarfandw Sroff, 512 US 1256, 1284, 114

5 €1 2785, 129 L Ed 2d B96 (1954).

= 3 Bright, Stephen 8., Cownsel for the Poor:

The Death Sentence Not for the Worst
Crime But for the Worst Lawyer, 103 Yale
L1 1B3S (1994).

- 4 512 U5 452, 114 5 Ct 2350, 125 L Ed 2d

362 (19594).
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FROM TAKE-OFF TO LANDING:
Mastering the Civil Appeal
Thursday, October 25, 2001
8:45 - 3:30 p.m.
Oregon Convention Center, Ptid,
5.75 MCLE Credits

This program is designed for lawyers
who do appellate litigation every day or
only infrequently, Presented in a format
that encourages questions from the au-
dience, appellate judges and expert ap-
pellate practitioners will talk about ev-

ery aspect of the appeal, beginning with -

the decision to appeal, Veteran practitio-
ners and newcomers alike will benefit
from the mock oral argument between
lawryers-for-a-day Judge Stephen 5. Trott
and Justice W. Michael Gillette before
Judges Susan P. Graber and Virginia L

Linder and Justice R. William Riggs. And |

in his continuing effort to demonstrate
that judges are human, Judge Trott, who
doubles as an accomplished magician,

will perform magic for the group. This
promises to be an interesting and infor-
mative day, an opportunity to meet the
judges and network with your colleagues.

THE ETHICS OF BILLING
PRACTICES:

Cazh & Carry?

Friday, November 2, 2001
9 a.m.- 12:00 noon

Oregon Convention Center

3 Ethics (or 2 Ethics and 1 Child

Abuse) MCLE Credits

it is not enough for Lwyers to keep
up with high-tech changes in practice
They must also keep up with the all-im-
portant if sometimes less glamarous
world of billing for and collecting fees.
This program will address issues ranging
from the receipt of client equity as a
means of payment to the use of so-called
"value billing™ in the form of “non-re-
fundable™ or “flat® fees to contemparany
issues in hourly billing by both lawyers

. and nonlawyers. In addition, you will hear

about recent developments regarding
Oregon’s Code of Professional Responsi-
bility and how to recognize the danger

. signs in reporting child abuse,

- ETHICS IN THE ELECTRONIC ERA:

Running to Keep Pace in
Modern Times
Friday, November 2, 2001
1:15 - 15 p.m.
Oregon Convention Canter
3 Ethics MCLE Credits

Perhaps it all began with the fax
machine. Perhaps not. Whatever the
starting point, the 215t century lawyer
faces extracrdinary ethical and practical
challenges due to the increasing speed
of practice, the increasingly national and
even global scope of practice and con-
stant client demands that lawyers do
rore with less.
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* KILLER CROS5-EXAMINATION:
. Featuring Roger Dodd and Larry
" Poxner

. Thursday, November 15, 2001

* B:30 - 15 pom

. Oregon Convention Center, Ptid
* 6.5 MCLE Credits

Great lawyers “testify” at every trial

* through carefully crafted leading ques-
. tions, They dominate the courtroom on
* cross-examination and evoke the emo-
. tion that drives their theory of the case
¢ You will learn these technigues from teo
" of the country's leading trial lawyers,
* Roger ). Dodd and Larry Pozner.

Killer Cross-Examination will teach

¢+ you awhole new way to try a case — oneg
" that integrates cross-examination with
« every step of the trial process. Through
" the use of current wisual technology
- showing dozens of examples, you will
" learn how to compel admissions on the
+ key points of your cross and use a hostile
. witness' own words to create a devastat-
- iru:_.| Crods-eXarmInation.

" ETHICS & CIVIL LITIGATION:

« Movie Magic and Hollywood Ethics
~ featuring Steven 0. Rosen

. Friday, December 7, 2001

" B:30 - 1:00 p.m.

« Dregon Convention Center, Ptld

. 2.5 General and 2 Ethics MCLE

« Credits

The drama of the courtroom is of-

. ten compared to the drama of film with
" its suspense, comedy, stars, and bit play-
. ers. This unique program effectively com-
" bines legal education with Holhywood
. entertainment as it examines litigation
* strateqgies and tactics, using courtroom
. scenes from various films. The carefully
* selected clips show men and women a3
. trial attor nieys présenting argument of a
" discovery moticn, preparing a witness for
. trial testimony, delivering an opening
* statement, conducting vair dire, examin-
. ing and cross-examining witnesses, and
* presenting closing arguments. Each clip
. shows lavwryers at their best and is fol-
* lowed by a discussion of the litigation
. technigues and ethical issues illustrated
“ in that clip. The program provides prac-
. tical training for the advocate,




I. Claims for Relief.

« & lessee of a building destroyed by
fire was not liable to the lessor on 8 neg-
ligence claim premised on the doctrine
of res ipsa loguitur, the Court of Appeals
held in Wilson v. Cooke, 174 Or. App. 426
(2001}, The defendant lessee operated a
wioodworking business in the building;
the evidence established that the lessee’s
normal practice was to turn off all power
to the building at the power source at
the end of the day. Three hours after the
last ermployes left the premises, the build-
ing was in flames and was ultimately de-
stroyed by fire. The State Fire Marshal
concluded that the cause of the fire was
unknown. The plaintiff lessor contended
that the court should have applied the
doctrine of res ipsa
loguitur to infer that
the fire was caused
by defendant’s neg-
ligence. The Court of
Appeals disagreed,
affirming the trial
courts finding that
*a fire in a
woodshop {even
where the power is
turned off) does not necessarily result in
a conclusion that it is more likely than
not that it was started by Defendant's
negligent means.” 174 Or, App, at 432,

® In Gregory v. Lovlin, 174 Or. App.
483 (2001), the Court of Appeals declined
1o adopt an absolute ban on the assign-
ment of legal malpractice claims. The
Court acknowledged that the majority
rule would have prohibited the asugn-
ment of legal malpractice claims in all cir-
cumstances (174 Or. App. at 489), but the
Court elected to follow the minority rule.
Under that rule, the validity of an assign-
ment depended upon “the circumstances
af the individual case.” 174 Or. App. at
492, The Court concluded that, where
“the assignee has a bona fide interest in

s thie claim and when none of the evils that

may flow from such an assignment is
present,” the claim may be validly as-

. signed. 174 Or. App. at 492-93,

# It does not always pay to be neigh-
borly, the plaintiff in Colmus v Sergeeva,
175 Or. App. 131 (2001) discovered. In

* that case, the plaintiff's next door neigh-
. bors left their dog on leash in their back-
* yard on the 4th of July. When the dog

"became agitated” by fireworks explod-
ing in the neighborhood, plaintiff walked

. onto the driveway and reached over the
* fence in an attempt to comfort the ani-
. mal. & loud firecracker exploded, and the
* dog "lashed out at plaintiff and bit off
. the end of her nose® (but not to spite
* her face). 175 Or. App. at 134, Plaintiff
. sued, but the trial court entered summary
* judgment in favor of defendants. The
. Court of Appeals affirmed, holding that

MOVEMBER 2001 = Yoo, 20, Mo, 3

- plaintiff was legally considered a “tres-
" passer” so that the defendant landown-
- ers could be held liable only it the injury
" had been inflicted willfully or wantonly.
- 175 Or. App. at 135.

- Il. Procedure.

* Preservation of error continues to

. be a perilous area for attorneys. In
* Bennett v. Farmers ins. Co., 332 Or. 138
- (2001), the Supreme Court held that de-
* fendant was not entitled to a new trial
. because it had failed to sufficiently ob-
* ject to a jury instruction. Defendant had
. offered a proposed instruction on
* whether mutual assent was required to
. validly modify a contract, but the trial
* pourt declined to give the instruction, and
. the Supreme Court agreed, finding that
» defendant’s proposed instruction “mis-
. stated the law.” 332 Or, at 154. The Court
* then found that comments made by
. defendant’s counsel in support of
+ defendant’s proposed instruction did not
. count as an exception to the instruction
« that was given on contract modification
. {which did not mention the element of
+ mutual assent). Thus, the Court held that
| because defendant “neither offered an
- alternative jury instruction concerning
" mutual assent that was correct in all re-
« spicts nor separately excepted to the trial
_oourt's omission of an instruction on that
« subject,” defendant had effectively failed
. to object to the jury instruction error for
« purposes of a motion for new trial under
" ORCP G4B(5).

= In Baker v. Infratech Corp., 174 O

: App. 452 (2001), the Court of Appeals
" held that plaintiff's pretrial motion to
. strike an affirmative defense did not
* oount ad an exception to the jury ingtruc-
. tion given on the issue, so plaintift's as-
* signment of error on the instruction was
. not preserved for appeal. 174 Or. App. at
* 457,

Please continme on mexd page




SIGNIFICANT CASES
continued from page 27

# An action becomes "pending” for
purposes of ORCP 21A(3) when the com-
plaint is filed, not when service is ef-
fected, the Court of Appeals held in
Webb v. Underhill, 174 Or. App. 592
{(2001). As a result, the trial court erred
in failing to dismiss a later-filed action
an the grounds that another action was
“pending” between the same parties
evien though service was effected first
in the later-filed action,

= & notice of appeal filed within
thirty days after entry of judgment but
before the trial court had ruled on a
*motion for order setting aside judg-
ment” was filed too soon to confer ap-
pellate jurisdiction, the Supreme Court
held in Welker v. TSPC, 332 Or. 306
(2001). The Court concluded that
plaintiff's motion was, in effect, a mo-
tion for a niew trial under ORCP &4, and
that, under ORS 19.255, the time to take
an appeal did not begin to run until the
trial court ruled on the motion or the
mation is deemed denied. 332 Or. at
310-11.

lll. Limitation of Actions.

* The “discovery rule” for determin-
ing when the statute of limitations be-
ging to run does not apply to products
liability actions, the Supreme Court held
in Gladhart v. Oregon Vineyard Supply
Co., 332 Or. 226 (2001). The Court ac-
knowledged that the discovery rule
would have applied under prior lasw, but
the law changed in 1977 when the leg-
islature codified a civil action for prod-
ucts liability. The 1977 statute specified
that a product liability action must be
brought "not later than twao years after
the date on which the death, injury ar
damage complained of occurs.” ORS
30, %05(2). The Supreme Court concluded
in Gladhart that, for purposes of this
statute, the injury occurs "when the
harm or damage happens, whether or
not the plaintiff discovers thoste conde-
quences within the ensuing two-year
period.” 332 Or. at 229.

EXPERT WITNESSES
continuwed from page 1

leged under the
attorney-client
privilege or pro-
tected as attormey
veork product,
The State was
aware of Myers'
connection to the

expert who was re-
tained by one party
from testifying for
some other party, "2
identifying the key
issue to be whether
the expert witness'
testimony can be

defense, and segregated from
learned of Myers' g ~  privileged commu-
theory of the acci- from testifying for some  nications or attor-
dent during infor- sther party.” ney work product,
mal settlement the Court indicated

negotiations with
Riddle's ariginal
attorney, Bouck,
Myers asserted that his opinion was not

based on any communication with Bouck :

or on anything that Riddle had said.

Bouck testified in camera and stated that -
he had retained Myers to analyze acci- .
dent data and give his opinion about
what had caused the accident. Bouck and -
| Myers had visited the accident scene to .
take measurements and gather data. Ac-
cording to Bouck, Myers stated he would -

form his opinion based on thele measune-
ments and his observations. The trial
court ruled that Myers could testify but
“could not mention any prior connection
with the defense, . . . refer to any state-
ments made by defendant or to informa-
tion that came from defendant, [or] .

refer to any statements that he had made

to Bouck "1 Riddle appealed his comvic-

tion, arguing that Myers' opinion regard- :

ing the cause of the accident was privi-
leged under either the attorney-client
privilege or the work product doctrine.

The Oregon Court of Appeals held that
Myers’ opinion was protected by the at-

torney-client privilege.
The Oregon Supremea Court reversed,

holding that “the lawyer/expert relation-

ship does not automatically disqualify an
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that the rules gov-

erming attorney-cli-

ent privilege pro-
tect not the reflationship between an ex-
pert and an attorney or client, but rather
the communications between those par-
ties.3 Mere employment of an expert
does not create a privileged relationship.
Similarly, expert opinions and obsera-
ticns do not constitute confidential com-
munications protected under the attor-
ney-client privilege ~solely” because they
weere communicated 1o the attorney who
retained the expert.d The Court declared
that no absolute privilege arising out of
gither the attorney-client privilege or the
work-product doctrine exists “that pre-
vents an expert whom a litigant has em-
ployed to investigate a factual problem
from testifying for the other side as to
the expert’s thoughts and conclusions
that are segregated from confidential
communications.”3 But where the
expert’s opinion i integrated with attor-
ney-client privileged communications
such that the expert opinion cannot be
segregated from confidential communi-
cations, the Court should not admit the
expert testimony. Specifically, the “ex-
pert is disqualified from testifying . . . if
his or her opinion discloses, either directly
or indirectly, or is based on, any confi-

Please comlimie o AR e




EXPERT WITNESSES
continuwed from page 28

dential communication between the law-
yer, the client, andfor the expert.”&

il. Riddle's Implications

Riddle represents a sensible balance
between the search for a just, informed
outcome and the need to protect attor-
ney-client communications and attormey
weork product. By contrast, a blanket pro-
hibition on testimony of experts by wir-
tue of their retention by one party could
lead to inequitable results.

Consider the following hypothetical.
Product liability litigation, as one ex-
ample, often involves highly technical
information regarding the product in
question and its development. Depend-
ing on how specialized the product is, the
most qualified expert witnesses may also
be the individuals who developed the
product, These individuals will possess
both technical expertise and factual in-
formation regarding the product's devel-
opment, If the Court were to deem all
testimony of the expert witness to be
protected by either the attorney-client
privilege or the work product doctrine,
the party retaining the expert in the hy-
pothetical would effectively be empow-
ered to exclude evidence that is other-
wite admissible. The party would thereby
be able to control access to factual infor-
mation, W the retaining party wene to
choose not to call the expert witness, the
factual information regarding the prod-
uct and its development would be un-
available, Given Oregon’s rules prevent-
ing discovery of expert witnesses, the
party who originally retained the expert
would at the least be able to impede its
opponent from obtaining such factual
information pre-trial, limiting access to
infarmation to that which the opponent
could procure at trial.

In this hypothetical, the expert wit-

“buy up” all available
expert testimony.

+ ness possesses information regarding
. product development that is non-privi-
* leged, whether communicated to coun-
+ sl or not, regarding observations, not as
. a technical expert, but as a fact witness,
. A blanket rule would lead to the unde-
« sirable result that the witness would be
. prevented from testifying even as to his
© non-privileged, non-expert observations,
* By contrast, the rule enunciated in Ridale
. allowing for the segregation of confiden-
" tial from non-confidential communica-
* tions draws a sensible distinction be-
- tween expert testimony based on privi-
_ leged communications and information
* and opinions otherwise possessed by the
= wWitness.

Another potential consequence of a

* blanket application of the attorney-cli-
- ent privilege or the work product doc-
. trine is the possibility that wealthy liti-
* gants could "buy up” all available expert
= testimony. W the attormeylexpert rela-
. tionship automatically fell under the
" umbrella of privilege or work product,
= them a litigant with adequate resources
. could retain as non-testifying experts all
" experts in the field related to their case.
- The opposing party then would be un-

« Vi, 20, Mo, 3
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. able to hire those experts to testify even
_ as to matters outside the scope of the
+ pxpert's confidential communications
. with the original party—even testimony
" regarding factual observations.

By allowing the segregation of opin-

- ions communicated to counsel from opin-
_ ions not communicated to counsel or oth-
* erwise not confidential, the Oregon Su-
. preme Court adequately balances the
. attorney-client privilege and the work
* product doctrine against the need to pro-
- wide access to non-confidential informa-
. tion. Certainly, where the expert’s opin-
" ions have both been confidentially com-
« municated to counsel and are inseparable
. from those communications, the opinions
" must be protected as privileged. In many
+ caves, however, the expert witness will
. possess opinions or factual information
" serving as the basis for those opinions—
i the foundational knowledge and ex-
j pertise that makes the witness an expert,
oo well a5 observations regarding the
© facts of the case—that can be distin-
« guished from privileged communications.

Il Potential Limitations to

Riddle's Application
The Ridale Court emphasized that its

" ruling was limited to the holding that one
« party’s retention of an expert does not
. automatically disqualify the expert from
. testifying for another party in the same
« trial.? In other words, the ruling was lim-
. ited anly by the caveat that in some cases
. an expert retained by one party will be
+ disqualified from testifying for the op-
j posing party. This disqualitication will
. ocour only when the desired testimony
* cannot be segregated from confidential
. attorney-expert communications.

One attempting to avoid the appli-

* cability of Riddle might argue that Riddle
- should be limited to criminal cases. How-

Plirase contirue on nexl pege




EXPERT WITNESSES
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ever, Dregon Evidence Code (DEC) 503,
which governs attorney-client privilege,
applies without distinction to all attor-
ney-client relationships, whether in the
context of civil or criminal work. The
Riddle Court did not limit its applica-
tion of OEC 503 to only the criminal
context. W anything, attorney-client
privilege should be more stringently
applied in the criminal context given the
liberty interests at stake. Any rule lim-
iting that privilege in a criminal case
shiould therefore apply in civil cases as
well,

Another potential limitation to the
applicability of Riddle is the fact that it
dealt with expert testimony at trial
rather than during discovery. The Ridale
Court differentiated the application of
the work product doctrine during dis-
covery and at trial. Riddle argued that
under ORS 135.805(1)a), 8 which codi-
fies the work product doctrine in crimi-
nal cases, work product includes any
opinions formed by an expert retained
by an attorney in connection with the
attommey's preparation of the prosecu-
tion or defense. In declining to apply
that statute, the Riddle Court, relying
on the statute's “specific, limited
scope,” rejected the argument that the
protection of information from discov-
&ry necessarily means protection from
disclosure at trial ¥ However, the Court
wias examining the applicability of that
specific criminal statute, not generally
whether the work product doctrine ap-
plied to the case at bar such that the
expert testimony should be disallowed.
The Court's reasoning - that “the inde-
pendent thought of an expert [does
nat] become the work product of the
attorney who hires the expert” - should
apply equally to discovery as it does to
testimony at trial.10 Likewise, the
Court's discussion of attorney-client

. privilege applies to the privilege in gen-
* eral, and is not limited to testimony at
- trial.

The “limited” nature of the Riddle

* Court's ruling referred not to a imitation
- based on whether the case is civil or crimi-
_ nal nor on whether the case is at trial or
* in the discovery stage. The Court’s *limi-
. tation® merely clarified that the attorney-
" expert relationship does not automati-
- cally give rise to the protections of privi-
A lege or work product.

Although the Oregon Supreme

" Court's “segregation” approach in Riddle
s consistent with the law of some other
. jurisdictions that have addressed the is-
| sue of the relationship between expert
* testimony and the attormey-client privi-
: lege and the work product doctrine, the
. Riddile Court acknowledged that it is in
' the minority by adopting this ap-
« proach, 17 Nevertheless, many Courts
. hold that expert testimony is not per se
* protected under attorney-client privilege
: or the work product doctrine. As the
. Oregon Supreme Court did in Riddle,
© these Courts engage in a factual analysis
« of the specific case at bar. Those Courts
. implicitly, if not explicitly, examine the
* nature of the communications between
« the expert witness and attorney and de-
. termine whether the testimony covers
* privileged information.12

. M. Conclusion

Qregon attorneys should be aware

. when retaining expert witnesses or con-
. sultants that expert opinions and obser-
© vations do not automatically fall under
« the attorney-client privilege or the work
. product doctrine. Care should be taken
. when hiring expert witnesses and con-
« sultants = attorneys cannot simply assumse
. that communications will be protected -
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» and it may be advisable to have the ex-
. pert agree, in the engagement letter, that
* the expert will not work for the opposi-
« tion in any capacity with respect to the
. given case. If the expert's opinions and
° observations can be segregated from con-
+ fidential communications, and the expert
: is not contractually obligated to not work
* for the opposition, opposing counsel may
* be allowed to hire the expert to testify
j regarding those opinions and observa-
| tions. 3

! Riddie, 330 O at 475,

« 2 Id at 487,
. ¥ i ata7?,

. 4 id at 477 {emphasis in original).

C 5 &t 486,
C 6 id at 487,
* 7 id. at 487.

+ B DRS 135.855(1}a) states that in criminal

prosecutons “[wiork product, legal re-
search, records, correspondence, reports
of memoranda to the extent that they
contain the opinions, theores or conclu-
sipng of the attorneys, peace officers or
their agents in connection with the in-
vestigation, prosecution of defense of a
crirminal action”™ are not sulsject 1o discoy-

Y.

= Riddte, 330 Or, at 484,
. 10 Seeid at 485
. 1 atdBEnS.

. 1 See e.g., Morrisv. State of Maryland, 477

i 2d 1206, 1211 (1584); Jasper Consinac-
nion, inc. v Foothill junior College Dist,
91 Cal.App.3d 1, 17 {1979k




9th
Annual
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Institute
& Retreat

featuring
Ron Coben and
JoAnne Epps

Friday, March 8, and
Saturday, March 9, 2002

Skamania Lodge
Stevenson, Washington

8 MCLE credits pending
Cosponsored by the
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Registration
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Oregon State Bar
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Powerful Witness Preparation
with Ron Coben & JoAnne Epps

ationally renowned Ron Cohen and JoAnne Epps, instructors at
the National Institute of Trial Advocacy, will share with you the
skills that are so crucial in preparing witnesses for deposition,

arbitration, and trial. Mr. Cohen is the immediate past chair of the Litiga
tion Section of the American Bar Association. Ms. Epps, a law professor ar
Temple University School of Law, has served on a number of national

comimittees and rask forces

Institute Topics

Use of Video Depositions
David Markowirz rerurns to the institure by popular demand. This time
Mr. Markowirz will share insights on the use of video depositions ar trial, in

arbitration, and tor trial preparation.

Effective Legal Writing

U.S. Diistrict Court Magistrate Donald H. Ashmanskas will share his light
hearted bur i:uiﬂ.:r..l SUEECSIIONS on how to be an effective ].;'_:_'|.|| writer and
persuade the courr,

Change
Inspirational speaker and Harvard Law School Trial Advocacy Professor Alex
Sanders will share with you his insights on the challenges of political correct-

ness faced by the trial lawyer.

5* Annual Owen M. Panner Professionalism Award

Please join us for dinner aber the Friday afrernoon portion of the seminar
tor the presentanon of the ||I|:-r-:'-.-i|'-1'|.||i\||| award., This vear’s rec I'IIi-I_'II.I will

be Thomas H. Tongue, partner of Dunn Carney Allen Higgins & Tongue

LLP
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